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1 
JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,288 


FRANK YOUNG, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


1 /Filed February 5, 1957/ 351-57 G.J. 190-57 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


TRANSCRIPT A for Defs. 1 and 2 - ONLY (Young & Greenleaf) 
SEE TRANSCRIPT B for Def. 3-McCoy 


RECORD OF PROCEEDINGS IN CRIMINAL CASES | 
BEFORE JAMES F. SPLAIN, Commissioner, U. S. Court House, Wash. 1, D.C. 
COMMISSIONER’S © : : 
DOCKET No. 1 CASE No. 353 :; Complaint filed on Oct. 15, 1956, by 
: William R. Jackson; Official title 
THE UNITED STATES : Federal Narcotic Agent, charging viola- 
vs. : tion of United States Code, Title 26, 
: Section 4704a, on Sept. 29, 1956, at 
; ; a as ee (ent : Washington in the 4705a division of the 
2 Ss Aae eens district of Columbia as follows: unlawful- 
ly possess and sell heroin. 


WARRANTS ISSUED: Date - Oct. 15, 1956, Warrant for 1. Frank Young to U.S. 
Marshal. Substance of return - arrest of Franky Young on February 4, 1957. 


Date - Oct. 15, 1956, Warrant for Coley A. Greenleaf to U.S. Marshal. Substance 
of return - arrest of Cokey A. Greenleaf on February 4, 1957. 
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PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 
Date Feb. 4, 1957, Arrested by U. S. Marshal on warrant of Comm. Splain. 
Appearances for accused - EA. Proceedings taken - Complaint prepared. De- 
fendant was informed of the complaint and of his right to have a preliminary 
hearing and to retain counsel. Defendant was not required to make a statement 
and was advised that any statement made by him may be used against him. Each 
Defendant was advised of his right to cross-examine witnesses against him and 
to introduce evidence in his own behalf. (see Search Warrant 871 in re def. | 
Young). EACH DEF. WAIVED PRELIMINARY HEARING. (AUSA Smithson rec- 
ommends $5,000 bond for def Young & $3500 for Greenleaf). Outcome - Each 
Def. Held for Grand Jury. Bail fixed February 4, 1957; Feb. 6, 1957, Bond set 
$5000 for Young; $3500 for Greenleaf, committed to Wash. Asylum & Jail on 
February 4, 1957. 


3 FFiled February 5, 1957/ 351-'57 G. J. 190-57 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA :;: Commissioner’s Docket No. 1,Case No. 353 
v. * COMPLAINT for VIOLATION of U.S.C. 

1. Frank Young : Title 26, Section 4704a, 4705a 

2. Cokey A. Greenleaf : 

3. Earl Stevens McCoy : 

BEFORE JAMES F. SPLAIN, U.S. Court House, Wash. 1, D. C., The undersigned 

complainant being duly sworn states: That on or about September 29th, 1956, at Wash-_ 

ington, inthe District of Columbia, the above named defendants did unlawfully 

possess and sell a narcotic drug, to wit, heroin. And the complainant further 

states that he believes that William R. Jackson, Federal Narcotic Agent, are 

material witnesses in relation to this charge. 


/s/ William R. Jackson 
William R. Jackson, Complainant 
Fed. Narc. Agent 


Sworn to before me, and subscribed in my presence, October 15th, 1956. Filed: 


pe eee een /s/ James F. Splain 
United States Commissioner 





% 4 /Filed February 5, 1957/ 
UNITED STATES OF AMERICA: 
- v. WARRANT OF ARREST 
1, Frank Young et al 
To Carlton G. Beall, U.S. Marshal, D. C. or any other officer authorized to 
serve some. 
You are hereby commanded to arrest Frank Young, and bring him forth- 


« with before the nearest available United States Commissioner to answer to a 
» complaint charging him with unlawfully possess and sell a narcotic drug, to 
. _ wit, heroin, in Washington, D.C. on September 29, 1956, in violation of U.S.C. 


Title, 26, Section 4704a, 4705a. 
/s/ James F. Splain 


Date: October 15th, 1956 JAMES F. SPLAIN 
4 United States Commissioner 
. RETURN 
” Received Oct 15, 1956 at Wash., D.C., and executed by arrest of Frank Young 
; at Washington, D. C. on Feb 4, 1957. 
? 
CARLTON G. BEALL 
, <« U.S. Marshal, District of Columbia 
Date Feb 4, 1957 By /s/ Charles A. Marshall, Jr. 
. Deputy 


> 15 /Filed February 5, 1957/ 
SW 797 
To U.S. Commissioner | 
Please issue search warrant for premises 1421 Allison St. N. W., the 
telephone number of which is listed to Azella Williams, for violation of: 
26 USC 4704a, 4705a. 


» /s/ ¥F.G. Smithson 16 Jan 1957 
Asst. U. S. Attorney 


16 /Filed February 5, 19577 


APPLICATION FOR SEARCH WARRANT FROM UNITED STATES COMMIS- 
SIONER JAMES F. SPLAIN FOR THE ENTIRE PREMISES OF 1421 ALLISON 
1 STREET, N.W., WASHINGTON, D.C., THE TELEPHONE NUMBER OF WHICH, 








“ 
TAYLOR 9-7286, IS LISTED TO AZELLA G. WILLIAMS, AND IS OCCUPIED BY 
FRANK DE SALES YOUNG 

1. I, John E. Thompson, do hereby state that on January 10, 1957, I fur- 
nished a Special Employee of the Bureau of Narcotics with $31.00 Official Ad- 
vance Funds and instructed said Special Employee to attempt to purchase heroin 
from William Sylvester Proctor, alias ‘‘Pee Wee’’. | 

2. In the company of Narcotic Agent Fred E. Wilson, I followed the Special 
Employee to Proctor’s residence, where Proctor entered the Special Employee’s 
car, and then followed Proctor and the Special Employee to the corner of 14th 
and Allison Streets, N. W., Washington, D. C., where Proctor left the car at 
about 7:05 PM. Agent Wilson watched Proctor walk west on Allison Street and 
enter 1421 Allison Street, N. W., at about 7:08 PM. Agent Wilson then went to the 
rear of 1421 Allison Street to watch the rear exit. I kept watch of the front en- 
trance of 1421 Allison Street, N. W., and at about 8:10 PM, I observed Proctor 
leave the house by the front door, walk through the alley to Buchanan Street and 
east on Buchanan Street to 14th Street where he met the Special Employee. Proc- 
tor met no one on his way to or from the house. Agent Wilson and I then followed 
the Special Employee and Proctor to Proctor’s residence where Proctor left the 
Special Employee’s car. The Special Employee then joined Agent Wilson and my- 
self and handed me eighteen capsules of suspected heroin, which he stated he 
purchased from Proctor for $31.00 Official Advance Funds. » 

3. On January 12, 1957, Narcotic Agent William R. Jackson made arrange- 
ments, through the Special Employee, to purchase heroin from Proctor. At about 
7:20 PM, January 12, 1957, Agent Jackson, in the company of the Special Employee 
met Proctor in Fairmont Heights, Maryland, and at Proctor’s direction drove to 
the corner of Arkansas Avenue and Crittendon Street, N. W., Washington, D.C., 
where Proctor left Agent Jackson’s car, stating that he would return with the 
heroin. Narcotic Agents Wilson and Frank G. Pappas observed Proctor leave 
the car, walk to and enter 1421 Allison Street, N. W., at about 8:00 PM. Agent 
Wilson and Agent Pappas then watched the rear entrance to 1421 Allison Street, 
N. W., and I watched the front entrance. At about 10:05 PM, I observed Proctor 
leave 1421 Allison Street, N. W., by the front door and walk east on Allison Street. 
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5) 


Agents Wilson and Pappas observed Proctor walk from 14th Street and Allison 
Street, N. W., to the corner of Arkansas Avenue and Crittendon Street, N. W. 
where he entered Agent Jackson’s car. Proctor met no one on his way to or 
from 1421 Allison Street, N.W. Upon entering Agent Jackson’s car, Proctor 
gave Agent Jackson approximately 63 grains of suspected heroin for which 
Agent Jackson paid Proctor $85.00 Official Advance Funds. 

4. Previous to the above related events, Narcotic Agents of the Washing- 
ton Field Office had knowledge that Proctor’s source of narcotics was Frank De 
Sales Young, an occupant of 1421 Allison Street, N. W., Washington, D.C. 

5. In view of the foregoing facts, I believe that there are narcotic drugs 
secreted at 1421 Allison Street, N. W., Washington, D.C. 


/s/ John E. Thompson /s/ Fred E. Wilson /s/ Frank G. Pappas 
John E. Thompson Fred E. Wilson Frank G. Pappas 
Narcotic Agent Narcotic Agent Narcotic Agent 


Subscribed and sworn to before me this 17th day of January 1957. 


/s/ James F. Splain 
ORIGINAL #797 James F. Splain, U.S. Commissioner 


/Filed February 5, 19577 Commissioner’s Docket No. 2, Case No. 797 


UNITED STATES OF AMERICA 


v AFFIDAVIT FOR 
1421 Allison St. N. W. SEARCH WARRANT 


(entire premises) 
Washington, D.C. 
Occupied by Frank De Sales ee 


BEFORE JAMES F. SPLAIN, U.S. Court House, Wash. 1,D.C. 
The undersigned being duly sworn deposes and Says: 

That he has reason to believe that on the premises known as 1421 Allison 
St. N. W. (entire premises), Washington in the District of Columbia, there is 
now being concealed certain property, namely heroin, syringes, tourniquets, 
cookers, and paraphernalia used in the preparation of heroin for retail. Any 
other paraphernalia used in the preparation and dispensation of heroin and any 
other narcotic drugs. Any other narcotic drugs illegally held. The facts to 
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sustain this are as set forth in the affidavit attached hereto and made a part 
hereof; which are in violation of U.S. Code Title 26, Section 4704a and which 
are being held illegally. 

And that the facts tending to establish the foregoing grounds for issuance 
of a Search Warrant are as follows: See the affidavit attached hereto and made 
a part hereof. 


/s/ Fred E. Wilson /s/ John E. Thompson 
Fred E. Wilson, Fed. Narc. Agt. John E. Thompson, Fed. Narc. Agt. 


/s/ Frank G. Pappas 
Frank G. Pappas, Fed. Narc. Agt. 


*x* * * * %*« %+* * * 


18 /Filed February 5, 19577 
SEARCH WARRANT 

To John E. Thompson - Federal Narcotic Agent 

Affidavit having been made before me by Fed. Narc. Agents - John E. 
Thompson, Fred E. Wilson and Frank G. Pappas that he has reason to believe 
that on the premises known as 1421 Allison St. N.W. (entire premises) Wash- 
ington in the District of Columbia there is now being concealed certain prop- 
erty, namely heroin, syringes, tourniquets, cookers and paraphernalia used 
in the preparation of heroin for retail. Any other paraphernalia used in the 
preparation and dispensation of heroin and any other narcotic drugs. Any 
other narcotic drugs illegally held. The facts to sustain this are as set forth 
in the affidavit attached hereto and made a part hereof; which are in violation 
of U. S. Code Title 26, Section 4704a and which are being held illegally ; and 
as I am satisfied that there is probable cause to believe that the property so 
described is being concealed on the premises above described and that the 
foregoing grounds for application for issuance of the search warrant exist. 

YOU ARE HEREBY COMMANDED to search forthwith the place named 
for the property specified, serving this warrant and making the search at any 
time in the day or night and if the property be found there to seize it, leaving 
a copy of this warrant and a receipt for the property taken, and preparea — _ 
written inventory of the property seized and return this warrant and bring 
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the property before me within ten days of this date, as required by law. 
Dated this 17 day of January, 1957. 


* * * * *£* £ & 


19 RETURN 
* * * * x aK ak * 
I left a copy of the warrant with : together with a 
receipt for the items seized. 
The following is an inventory of property taken pursuant to the warrant: 


NO SERVICE 
(No Service written across face of document) 
This inventory was made in the presence of and 
I swear that this Inventory is a true and detailed account of all the prop- 
erty taken by me on the warrant. 
/s/ John E. Thompson 
Subscribed and sworn to and returned before me this 28 day of January 
1957. 


/s/ James F. Splain 
United States Commissioner 


8 /Filed February 5,1957/ 


APPLICATION FOR SEARCH WARRANT FROM UNITED STATES COMMIS- 
SIONER JAMES F. SPLAIN FOR THE ENTIRE PREMISES OF 1421 ALLISON . 
STREET, N. W., WASHINGTON, D.C., THE TELEPHONE NUMBER OF WHICH, 
TAylor 9-7286, IS LISTED TO AZELLA G. WILLIAMS, AND IS OCCUPIED BY 
FRANK DE SALES YOUNG 

1, I, John E. Thompson, do hereby state that on January 10, 1957, 1 
furnished a Special Employee of the Bureau of Narcotics with $31.00 Offi- 
cial Advance Funds and instructed said Special Employee to attempt to pur- 
chase heroin from William Sylvester Proctor, alias ‘‘Pee Wee’’. 

2. In the company of Narcotic Agent Fred E. Wilson, I followed the Special 
Employee to Proctor’s residence, where Proctor entered the Special Employee’s 
car, and then followed Proctor and the Special Employee to the corner of 14th 
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and Allison Streets, N. W., Washington, D. C., where Proctor left the car at 
about 7:05 PM. Agent Wilson watched Proctor walk west on Allison Street and 
enter 1421 Allison Street, N. W., at about 7:08 PM. Agent Wilson then went to 
the rear of 1421 Allison Street to watch the rear exit. I kept watch of the front 
entrance of 1421 Allison Street, N. W., and at about 8:10 PM, I observed Proc- 
tor leave the house by the front door, walk through the alley to Buchanan Street 
and east on Buchanan Street to 14th Street, where he met the Special Employee. 
Proctor met no one on his way to or from the house. Agent Wilson andI then 
followed the Special Employee and Proctor to Proctor’s residence where Proc- 
tor left the Special Employee’s car. The Special Employee then joined Agent 
Wilson and myself and handed me eighteen capsules of suspected heroin, which 
he stated he purchased from Proctor for $31.00 Official Advance Funds. 

3. On January 12; 1957, Narcotic Agent William R. Jackson made arrangements, 


through the Special Employee, to purchase heroin from Proctor. At about 7:20 
PM, January 12, 1957, Agent Jackson, in the company of the Special Employee, 


met Proctor in Fairmont Heights, Maryland, and at Proctor’s direction drove 
to the corner of Arkansas Avenue and Crittendon Street, N. W., Washington, 
D.C., where Proctor left Agent Jackson’s car, stating that he would return with 
the heroin. Narcotic Agents Wilson and Frank G. Pappas observed Proctor 
leave the car, walk to and enter 1421 Allison Street, N. W., at about 8:00 PM. 
Agent Wilson and Agent Pappas then watched the rear entrance to 1421 Allison 
Street, N.W., and I watched the front entrance. At about 10:05 PM, I observed 
Proctor leave 1421 Allison Street, N. W., by the front door and walk east on 
Allison Street. Agents Wilson and Pappas observed Proctor walk from 14th 
and Allison Streets, N. W., to the corner of Arkansas Avenue and Crittendon 
Street, N. W., where he entered Agent Jackson’s car. Proctor met no one on 
his way to or from 1421 Allison Street, N.W. Upon entering Agent Jackson’s 
car, Proctor gave Agent Jackson approximately 63 grains of suspected heroin 
for which Agent Jackson paid Proctor $85.00 Official Advance Funds. 

4, On January 24, 1957, Narcotic Agent William R. Jackson made arrange- 
ments through the Special Employee, to purchase heroin from Proctor. At ap- 
proximately 7:35 PM , January 24, 1957, Agent Jackson and the Special Employee 





9 
met Proctor at Proctor’s residence at 44th Street and Benning Road, N. E., 
and from there the three were followed by Agents Wilson, Pappas, Thompson 
and Privates Felix Aiken and John W. Hawkins of the Metropolitan Police 
Department Narcotic Squad to Arkansas Avenue and Allison Street, N. W., 
where Proctor left Agent Jackson’s vehicle. While driving to this location, 
Agent Jackson gave. Proctor $23.00 Official Advance Funds for the purchase 
of heroin. Private Aiken followed Proctor on foot to 1421 Allison Street, 
N. W., at which time Proctor entered by the front door at approximately 8:05 
PM. Agent Pappas and Private Hawkins observed the rear door. At approxi- 
mately 9:00 PM, Private Aiken, who was observing the front door of 1421 
Allison Street, N. W., observed Proctor leave and followed him on foot to 
the corner of Arkansas Avenue and Crittenden Street, N. W., where Proctor 
entered the vehicle of Agent Jackson. Proctor met no one on his way to or 
from 1421 Allison Street, N. W. After entering Agent Jackson’s car, Proctor 
handed 13 capsules of suspected heroin to Agent Jackson. 

5. Prior to the above related events, Narcotic Agents of the Washington 
Field Office had knowledge that Proctor’s source of narcotics was Frank De 
Sales Young, an occupant of 1421 Allison Street, N. W., Washington, D.C. 

6. In view of the foregoing facts, I believe that there are narcotic drugs 
secreted at 1421 Allison Street, N. W., Washington, D.C. 


/s/ John E. Thompson /s/ Fred E. Wilson /s/ Frank G. Pappas 
John E. Thompson Fred E. Wilson Frank G. Pappas 
Narcotic Agent Narcotic Agent Narcotic Agent 


/s/ Felix K. Aiken 

Pvt. Felix Aiken 
Metropolitan Police Dept. 
Narcotic Squad 


Subscribed and sworn to before me this 28th day of January 1957. 


/s/ James F. Splain 
James F. Splain 
U.S. Commissioner 


COPY # 871 
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12 /Filed February 5, 19577 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner’s Docket No. 2, Case No. 871 
UNITED STATES OF AMERICA | 


. : AFFIDAVIT FOR 
1421 Allison St. N. W. : : SEARCH WARRANT 
(entire premises) : 


Washington, D.C. ; 
Occupant; Frank De Sales Young :; 


BEFORE JAMES F. SPLAIN, U.S. Court House, Wash. 1, D.C. 
The undersigned being duly sworn deposes and Says: 

That he has reason to believe that on the premises known as 1421 Allison 
St. N. W. (entire premises) Washington in the District of Columbia, there is now 
being concealed certain property, namely heroin, syringes, tourniquets, cookers 
and paraphernalia used in the preparation of heroin for retail. Any other para- 
phernalia used in the preparation and dispensation of heroin and any other nar- 
cotic drugs. Any other narcotic drugs illegally held. The facts to sustain this 
are as set forth in the affidavit attached hereto and made a part hereof; which 
are in violation of U.S. Code, Title 26, section 4704a and which are being held 
illegally. 

And that the facts tending to establish the foregoing grounds for issuance 
of a Search Warrant are as follows: See the affidavit attached hereto and made 
a part hereof. 


/s/ Felix R. Aiken /s/ John E. Thompson 

Pvt. Felix Aiken, Narc. Sqd. MPDC John E. Thompson, Fed. Narc. At. 
/s/ Frank G. Pappas /s/ Fred E. Wilson 

Frank G. Pappas, Fed. Narc. Agt. Fred E. Wilson, Fed. Narc. Agt. 


* * * *£* * * *X 


10 /Filed February 5, 19577 
SEARCH WARRANT 
To John E. Thompson, Federal Narcotic Agent or any other Person Authorized 
to Serve Same. | 
Affidavit having been made before me by John E. Thompson, Fred E. 
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Wilson, and Frank G. Pappas, Fed. Narc. Agents and Pvt. Felix Aiken, Narc. 
Sad. MPDC, that he has reason to believe that on the premises known as 1421 
Allison St. N.W. (entire premises) Washington in the District of Columbia 

there is now being concealed certain property, namely heroin, syringes, tour- 
niquets, cookers, and paraphernalia used in the preparation of heroin for retail. 
Any other paraphernalia used in the preparation and dispensation of heroin and 
any other narcotic drugs. Any other narcotic drugs illegally held. The facts 

to sustain this are as set forth in the affidavit attached hereto and made a part 
hereof; which are in violation of U. S. Code, Title 26, section 4704a and which 
are being held illegally; and as I am satisfied that there is probable cause to 
believe that the property so described is being concealed on the premises above 
described and that the foregoing grounds for application for issuance of the 
search warrant exist. 

YOU ARE HEREBY COMMANDED to search forthwith the place named 
for the property specified, serving this warrant and making the search at any 
time in the day or night and if the property be found there to seize it, leaving a 
copy of this warrant and a receipt for the property taken, and prepare a written 
inventory of the property seized and return this warrant and bring the property 
before me within ten days of this date, as required by law. 

Dated this 28th day of January, 1956 (sic). 


/s/ James F. Splain 
U.S. Commissioner 


RETURN . 
I received the attached search warrant January 28, 1957, and have executed 
it as follows: | | | | 
On February 2, 1957 at 9:15 o’clock PM, I searched the premises described 
in the warrant and I left a copy of the warrant with Marguerite Young together 
with a receipt for the items seized. 
The following is an inventory of property taken pursuant to the warrant: 
1 capsule suspected heroin; 1 1-1b can of Merck Milk sugar 3/4 full. 
A quantity of glassine bags; 1 wax paper bag containing a white powder; 
$52.00 Official Government Marked currency; 1 small strainer. 
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This inventory was made in the presence of Agents Thomas W. Andrew, 


and Vincent J. Lozowicki. I swear that this Inventory is a true and detailed 
account of all the property taken by me on the warrant. 
/s/ John E. Thompson 
_ Subscribed and sworn to and returned before me this 4th day of Febru- 
ary, 1957. 


/s/ James F. Splain 
United States Commissioner 


21 /Filed April 8, 1957/7 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term . 
Grand Jury Impanelled February 28, 1957, Sworn in on March 5, 1957 


The United States of America : | 
. ‘ Criminal No. 351-’57 


Frank Young Grand Jury No. 190-57, 389-57 


Cokie A. Greenleaf : Vio. 26 U.S.C. 4704a, 4705a 
Earl McCoy, Jr. : 21U.S.C. 174 


The Grand Jury charges: sy 

On or about September 29, 1956, within the District of Columbia, Frank 
Young, Cokie A. Greenleaf and Earl McCoy, Jr. did sell, barter, exchange and 
give away to William R. Jackson a narcotic drug, that is, one hundred capsules 
containing a mixture totaling about 118.6 grains of heroin hydrochloride and 
milk sugar, not in pursuance of a written order, written for that purpose, from 
the said William R. Jackson, as provided by law. 

SECOND COUNT: - . 

On or about September 29, 1956, within the District of Columbia, Frank 
Young, Cokie A. Greenleaf and Earl McCoy, Jr. purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the original 
stamped package, a narcotic drug, that is, one hundred capsules containing a 
mixture totaling about 118.6 grains of heroin hydrochloride and milk sugar. 
This is the same heroin hydrochloride which is mentioned in the first count of 
this indictment. 
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THIRD COUNT: as 

On or about September 29, 1956, within the District of Columbia, Frank 
Young, Cokie A. Greenleaf and Earl McCoy, Jr. facilitated the concealment 
and sale of a narcotic drug, that is, one hundred capsules containing a mixture 
totaling about 118.6 grains of heroin hydrochloride and milk sugar, after said 
heroin hydrochloride had been imported, with the knowledge of Frank Young, 
Cokie A. Greenleaf and Earl McCoy, Jr., into the United States contrary to 
law. This is the same heroin hydrochloride which is mentioned in the first 

and second counts of this indictment. 

FOURTH COUNT: —o | 

On or about February 3, 1957, within the District of Columbia, Frank 
Young purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 
five hundred eighty-five capsules containing a mixture totaling about 487.8 grains 
of heroin hydrochloride, quinine hydrochloride and mannitol. 

FIFTH COUNT: ee . 

On or about February 3, 1957, within the District of Columbia, Frank 
Young facilitated the concealment and sale of a narcotic drug, that is, five 
hundred eighty-five capsules containing a mixture totaling about 487.8 grains 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said heroin 
hydrochloride had been imported, with the knowledge of Frank Young, into the 
United States contrary to law. This is the same heroin hydrochloride which is 
mentioned in the fourth count of this indictment. 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ Roland R. (Last name- and for the District of Columbia 


Illegible), Foreman. 


23 /Filed April 12, 19577 
UNITED STATES 
vs. Criminal No, 351-57 


1, Frank Young : Charge - Violation of the Federal 
3. Earl McCoy, Jr. : Narcotic Laws 
Defendant 
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PLEA OF DEFENDANT 

On this 12th day of April, 1957, the defendants Frank Young and Earl 
McCoy, Jr., appearing in proper person and by his attorney - No. 1: Frank R. 
Cook; No. 3: without counsel, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to him, pleads not guilty thereto. 

The defendants are remandéd to the District Jail. 
Present: By direction of 


United States Attorney CHARLES F. McLAUGHLIN 
By Victor Caputy Presiding Judge Criminal Court #Two 


Assistant United States Attorney HARRY M. HULL, Clerk 


Ida Watson By /s/ Charles J. Rumsey 
Official Reporter Deputy Clerk 


24 /Filed June 11, 1957/7 


MOTION TO SUPPRESS FOR ILLEGAL 
SEARCH AND SEIZURE 


I, Frank Young, first being duly sworn according to law, depose and say 
thet Iam the movant in the above entitled cause, that my premises was illegally 
searched and that my person was illegally seized, stated as follows: _ 

Police Officers searched my premises, 1421 Allison Street N. W., Wash- 
ington, D. C. (the second floor front bedroom,) on Feb. 2, 1957. I, Frank Young, 
was arrested on Feb. 3, 1957, approximately 2:00 A.M., as I, Frank Young, 
attempted to enter my premises, 1421 Allison Street N. W., and that my arrest 
came from the results of an illegal search of my premises. Court documents 
states that a search warrant, (No. 871) was issued for the premises, 1421 
Allison Street N.w., (the entire premises), Frank Young the occupant, dated 
Jan. 28, 1956. I, Frank Young, lived only in the second floor front bedroom, 
and that police officers, did not have a warrant to search my premises on 
Feb. 2, 1957. Police Officers, by not obtaining a search warrant for my prem- 
ises, violated my constitutional rights, as guaranteed me by the fourth am- 
mendment, and the search of my premises was illegal, and the seizure of my 

person was illegal, and that I, Frank Young, am being held in the Dis- 


trict Jail illegally. 
/s/ Frank Young 
(MOVANT) Frank Young 





26 /Filed June 11, 1957/ 
MOTION TO SUPPRESS ILLEGAL ARREST 

I, Frank Young, first being duly sworn according to law, depose and says 
that I am the movant in the above entitled cause, seeking freedom on the 
grounds that I was illegally arrested, stated as follows: 

I was arrested at my home, 1421 Allison Street, N w., Washington, D. C., 
on Feb. 3rd, 1957, approximately 2:00 A.M., and court documents states that I, 
Frank Young, was arrested on Feb. 4, 1957, arrest warrant states that it was . 
filed on Feb. 5, 1957. At the time of my arrest, there was not a complaint on 
file, complaint states that it was filed on Feb. 5, 1957. 

Arresting officers, by failing to obtain a warrant for my anne. violated 
my constitutional rights, as guaranteed me by the fourth ammendment, and I 
am being held in the District Jail illegally. 


/s/ Frank Young 
(MOVANT) Frank Young 


Subscribed and sworn before me this 10th day of June 1957. 


/s/ (Ilegible) 
(NOTARY PUBLIC) 


29 /Filed July 5, 1957/ 


On this 5th day of July, 1957, came the attorney of the United States; the 
defendant in proper person and by counsel Lawrence Smith, Esquire; where- 
upon the motions of the defendant to suppress illegal search and seizure, to 
suppress illegal arrest, and for copy of documents presented to the Grand 
Jury, coming on to be heard, after argument by counsel, are by the Court 
denied. 

The defendant is remanded to the District of Columbia Jail. 


Present; By direction of 

United States Attorney Richmond B. Keech 

By Victor Caputy nae a t # 

Assistant United States Attorney Presiding Judge Criminal Court #Two 
HARRY M. HULL, Clerk 


Ralph Minier 
Official Reporter By /s/ Hugh E.Kline Deputy Clerk 
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32 /Filed August 14, 19577 


33 


PETITION TO DISMISS ATTORNEY, LAWRENCE SMITH, FROM 
PETITIONER’S CASE NO. 351-57. 


Comes now Petitioner, Pro Se, first being duly sworn according to law, 
depose and say that I am the Petitioner in the above entitled cause and case 
and for reasons herein states as follows: 

_A. Attorney Lawrence Smith-was hired by Petitioner on the 18th of 
June, 1957 and he was also assigned to Petitioner Case on the same day. 

B. Attorney has never, since he was hired, been over to the District 
Jail to discuss Petitioners Case with him. 

C. Attorney knows not anything at all about Petitioner nor his case. 

D. Petitioner has been to Court twice on Petition’s to have his Bond 
reduced, and Petitioner believes that by his Attorney not knowing anything at 
all about him or his case, was responsible both times in causing the denying 
of Petitioner’s petitions. 

E. Petitioner has hired two Attorney’s through his Sister, who has been 
so kind to the Petitioner and has paid out somewhere near $400.00 dollars to 
the two Attorney’s, in behalf of the Petitioner. 

F. Petitioner believes that he is capable of representing himself to the 
Court, and he does not wish that any other Attorney be appointed in or to the 
case, he is also unable to hire another attorney, and he does not wish to hire 
any other Attorney. ; . 

G. With the present Attorney assigned to my case, to me the Petitioner, 
its like having two prosecuters in the case. | 

It is submitted in the above entitled cause and case, that the Petitioner 
has many, many logical reasons for requesting dismissal of Attorney, Lawrence 


‘Smith, from the Petitioner’s case, and the Petitioner hereby moves that this 


Honorable Court grant him permission to dismiss Attorney, Lawrence Smith, 
from his case. 


/s/ Frank Young 
(Petitioner) Frank Young 


: Certificate of Service a 
I, Frank Young, certify that on this day of ' 1957, I senta 
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copy of this Petition to the United States District Court for the District of 
Columbia. 
/s/ Frank Young | 
Subscribed and sworn to before me this 12th day of August, 1957. 


/s/ (legible) 
Notary Public 


34 /Filed September 9, 19577 


On this 9th day of September, 1957, came the attorney of the United © 
States; the defendant in proper person and by his attorney Lawrence Smith, 


Esquire; whereupon the defendant’s petition to dismiss attorney Lawrence 
Smith, Esquire, coming on to be heard, is by the Court denied. 


By direction of - JAMES R. KIRKLAND, Presiding Judge, Criminal Court # One 
* * * * * * kK KX 


eS Ee . Nt a 


217 /Filed April 23, 19587 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
VS. , Criminal Action No. 351-57 


FRANK YOUNG, 
COKIE A. GREENLEAF, and 
EARL McCOY, JR., Defendants 


Washington, D.C., September 9, 1957 
* a *x *x ok x* * *x 
220 THE COURT: Are there any matters counsel wish to draw to the court’s 
attention? Come to the bench. 

(At the bench:) 

MR. SMITH: May it please the Court, the defendant Frank Young, within 
the last four minutes, handed me a motion that he wants to bring to the attention 
of the Court. I told him I would. It is a motion for writ of habeas corpus. 

It is the first time I have seen it. I am not familiar with the contents. 


I am advised he has another copy of it. 
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221 THE COURT: You can appreciate the jury has been sworn. As far as 
the writ of habeas corpus is concerned, it does not appear to be in order. I 
don’t suppose the District Attorney has seen it. 

MR. SMITH: He has not. 

THE COURT: Is there any reason for keeping the jury ? 

MR. SMITH: No. _ ; 

THE COURT: The jury may be excused to return as directed by the 
Court tomorrow morning at approximately 10:00 o’clock or 9:45, and go to 
one of the jury rooms in back of the court room. 

MR. McLAUGHLIN: He has filed these before. 

MR. SMITH: He has filed two. One was within the last month. 

THE COURT: What is the difference between the one you argued and 
this ? 

MR. SMITH: He just handed it to me. 

THE COURT: It seems to be couched in the Fourth Amendment. 

MR. SMITH: He specifies the Fourth Amendment as being one of the 
grounds. He also mentions a speedy trial. | 

MR. McLAUGHLIN: He has argued that before. 

222 THE COURT: His primary complaint seems to be illegal search and 
seizure. 

MR. SMITH: You appreciate the position I am in at this time, and the 
state of the defendant. He has indicated a desire to bring some facts to the 
attention of the Court personally. It is his view there are some things in his 
motion not to his satisfaction. He was given an opportunity at the last hearing 
on the motion to present his own oral argument after I had concluded mine. 
The previous one was denied. 

THE COURT: The order of Judge Tamm declared he should have the 
right to proceed without private payment of cost. 

MR. McLAUGHLIN: He did. It was admitted in forma pauperis. 

THE COURT: The Court will rule upon it in the morning. | 

MR. SMITH: In the interest of proper and peaceful conduct, will Your 
Honor state that Your Honor is reserving ruling ? 
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THE COURT: Yes. 


223 (In open court:) 


49 


51 


52 


THE COURT: The motion entitled ‘Writ of Habeas Corpus in Forma 
Pauperis,’’ and affidavits in support thereof is a matter that has been brought 
to the Court’s attention. 

The Court was informed that it was only filed at the outset of this case 
and a matter has been gone into by counsel and the Court and the Court will 
pass upon it in the morning session when we resume the trial. _ . 

(Whereupon, at 4:00 p.m., an adjournment was taken until 10:00 a.m., 
on Tuesday, September 10, 1957.) | 


* * *+ * *©* * * 


September 10, 1957 
* % bs bd * * * * 
PROCEEDINGS 

THE COURT: We will resume with the case on trial after the jury was 
sworn in the instant case late yesterday afternoon. 

MR. MC LAUGHLIN: Mr. Bryan is not here. I understand he is down- 
stairs making a telephone call. He was here. It is in regard to this case that 
he is making the call. (Pause.) 

THE COURT: All defendants and counsel present in the case on trial 
the Court desires to state that after the jury was sworn in the instant case late 
yesterday afternoon Lawrence Smith, Esq., one of the attorneys of record 
passed up to the Court a document entitled, <‘Application for Writ of Habeas 
Corpus in Forma Pauperis, Affidavit in Support Thereof.’’ 

This particular document is not signed, nor is it verified, nor has the 
Court granted previous permission to proceed in forma pauperis. However, in 
order that no substantial rights of the defendant Frank Young might be violated 
the Court reviewed it and found that the first two pages of the document are 
verbatim with the first two pages of a similar application for a writ of habeas 
corpus which was filed in Habeas Corpus Case Number 72-57, July 13, 1957, 
to which an order authorizing the filing and directing respondent to show cause 

was placed in the file and on which there was a return and answer by the 
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United States Attorney filed August 2, 1957, and thereafter on August 6, 1957, 
the defendant Frank Young filed an opposition to the return and answer, and 
on August 7, 1957, there was an order of Judge Edward A. Tamm directing 
that the application for the writ of habeas corpus be dismissed and rule to 
show cause be discharged. The docket entry shows the case was argued and 


that particular action was taken. 
Accordingly, the Court, by virtue of the fact that the present document 
is not in due and proper form nor has issue been joined, and because of the 
matters referred to therein have already been passed upon by both Judge Ed- 
ward A. Tamm on the date of August 7, 1957, and by Judge Richmond Keech on 
July 5, 1957, because of the matter a dilatory answer should have been filed 
before the case began despite the settling of two motions before this case got 
under way yesterday morning, and no substantial rights of the defendant Frank 
Young being involved, the Court will now deny the application with objection 
noted on the record. 
*x* * * * * * * * 
WILLIAM R. JACKSON 
was called as a witness and, after having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Your full name is what? A. William R. Jackson. 
Q. Where are you employed? A. The Federal Bureau of Narcotics. _ 
Q. Are you assigned to any particular district? A. The District Five, 
which takes in Baltimore and Washington. 
Q. You are employed by the Federal Bureau of Narcotics in what capacity ? 
A. AS a narcotics agent. eee 
Q. Were you so employed on September 28, 1956? A. Yes. | 
Q. On September 28, 1956, as a member of the Federal Bureau of Nar- 
cotics were you assigned to the Washington, D.C. district here at that time ? 
A. Yes. er - 
Q. On September 29, 1956, we will say about 2:00 a.m. in the morning do 
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you recall where you were in Washington at that time? A. Yes, I do. 

Q. Where were you? A.Inthe basement of 335 Sixty-third Street, North- 
east. 

Q. Is that in the District of Columbia? A. Yes. 

Q. What time of the morning would you say you were in those premises ? 
A. I arrived there at about 11:30 or a quarter to twelve the night of September 
29, 1956. 

Q. Was there anyone with you at that time? A. A special employee. Yes. 

_. ..Q. While you were in those premises on the morning of September 29, 
1956, did you have an occasion to see any one or all of the three defendants 
there? A. Yes. 

Q. Who did you see in those premises at that time ? A.I saw defendant 
Greenleaf, defendant Young, and defendant McCoy. 

Q. At the time that you were in those: premises where did you see the 
defendant Young? A. At the gambling table. 

Q. Where did you see the defendant Greenleaf? A. Standing near the 
gambling table. 

Q. Where did you see the defendant Mc Coy? A. At the gambling table. 

Q. At the time that you saw the three defendants in the positions that you 
have just stated did you have any conversation or any talk with any one or all 
of the three defendants at that time? A. Yes. 

Q. Who did you talk to? A. Defendant Greenleaf. 

@. Where in the premises did you talk to the defendant Greenleaf? A. 
In a small hallway near the room where they were gambling. 

Q. What conversation did you have with the defendant Greenleaf at that 
time? A.I told Greenleaf that I wanted to buy a hundred dollars worth of 
heroin. I asked him if he could get me some loose heroin. He said, ‘Wait a 
minute. I will see.’’ 

Greenleaf left me and walked over to the other side of the room and spoke 
to the defendant Young. He stayed a few minutes and returned and said, ‘‘Yes, 
everything is all right. Give me the money.’’ I counted out a hundred dollars 
and handed it to Greenleaf. 
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At that time Greenleaf nodded to Young and Young walked away from 
the gambling table and came over to where Greenleaf was standing. Greenleaf 
handed the hundred dollars to Young. Young turned around and handed some 


_. money and took a set of car keys out of his pocket and handed that to defendant 
69 


Mc Coy; then Young returned to the gambling table. 

Mc Coy and Greenleaf started walking towards the basement door. I and 
special employee followed them. At the door I asked Greenleaf how long would 
it take. He said, ‘It won‘t be very long. The man is leaving right now.’’ 

a * cd aK * Fs Y * 

BY MR. MC LAUGHLIN: | 

Q. I believe you were saying you were standing near a door with the de- 
fendants Greenleaf and McCoy? A. Yes. 

Q. Just tell us what happened there. A. As we reached the door I asked 
Greenleaf how long would it take. He said, ‘It won’t be very long. The man is 
leaving now.’’ With that he indicated McCoy. McCoy then left the premises. 

MR. THOMAS: I object to his stating as such or including that he indicated 
McCoy. I ask Your Honor to -- 

MR. MC LAUGHLIN: What did he do? 

THE WITNESS: He nodded to Mc Coy. 

MR. THOMAS: I ask that be stricken. 

THE COURT: Yes. The prior testimony that he indicated to Mc Coy cer- 
tain things which call for a conclusion goes out. You may ask the question. 

BY MR. MC LAUGHLIN: 

Q. What did he do? A. He nodded towards defendant Mc Coy and with 
that Mc Coy left the premises. 

Q. After Mc Coy left the premises, did you have an occasion to talk either 
to Greenleaf or Young again? A. Yes. 

Q. What period of time had elapsed after Mc Coy had left the premises ? 
A. About a half an hour after Mc Coy left Greenleaf came up to me and said 

he was going out now to meet the man; he would be right back. With that Green- 
leaf left. Then about 2:45 I and a special employee talked to Young and asked 
him what was the delay. He said, ‘“The man will be back shortly.’’ 
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About 3:00 Greenleaf came back into the basement. He called myself and 
the special employee outside. We walked around the corner to Southern Avenue; 
stood under a lamp post. Greenleaf then handed me two small manila envelopes 
that was sealed with scotch tape. Greenleaf insisted I open one and count them. 
I opened one of the envelopes and counted out fifty gelatin capsules. Each held a 
white powder. ThenI left with the special employee. 

Later that night that evidence was placed in our safe in the Internal Rev- 
enue Building for safe keeping and on October 1, I initialed that evidence in the 
presence of Agent Wilson and I delivered that evidence to the United States 
‘Chemist. 

Q. The place on Southern Avenue when you came out of those premises 
and Greenleaf turned over these two brown manila envelopes and you say one 
contained fifty capsules of some white powder -- A. Yes. 

Q. -- was that in the District of Columbia? A. Yes. 

Q. At the time that you gave the defendant Greenleaf the hundred dollars 
did you give him any order form issued by the Secretary of the Treasury for 
the purpose of purchasing narcotics? A. No. I did not. 

Q. Did you give an order issued by the Secretary of the Treasury to pur- 
chase narcotics to any one of the three defendants at any time that night? A. 
No. I did not. 

_MR. MC LAUGHLIN: I will mark these as Government Exhibits one and 
1-A, I guess. 
THE DEPUTY CLERK: Government Exhibits 1 and 1-A marked for identi- 


fication. 


(Thereupon, envelopes were marked for identification 
as Government Exhibits 1 and 1-A, respectively.) 


BY MR. MC LAUGHLIN: | 

Q. I will show you Government Exhibits marked 1 and 1-A and ask you if 
you can identify those? A. Yes. I can. 

Q. Can you identify Government Exhibit marked for identification 1 and 
1-A as what? A. These are the two substitute envelopes. 

THE COURT: What do you mean ‘substitute envelopes’ ? 
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THE WITNESS: The original envelopes I received from defendant Green- 
leaf and sent to the Federal Bureau of Investigation to test for latent fingerprints. 

BY MR. MC LAUGHLIN: 

-Q. Did you transfer them in those envelopes? A. Yes. 

Q. Are those the same narcotics you got from Greenleaf? A. Yes. I 
have my initials W.R.J. and the date 10-1 placed on the envelope. 

Q. You identify both of those as receiving them from the defendant Green- 
leaf? A. Yes. 

Q. After you received Government Exhibits 1 and 1-A -- I will show you 
Government Exhibit 1-B and ask you if you can identify that ? 


(Thereupon, envelope was marked for identification 
as Government Exhibit 1-B.) 


A. Yes. Ican. . 
Q. What did you do, if anything, with Government Exhibit 1 and 1-A in 
Veference to Government Exhibit 1-B? A.I took Government Exhibits 1 and 1-A 


in the presence of Agent Wilson and placed it in Government Exhibit 1-B which 


is a Government lock seal envelope. I addressed the face of this to the 
United States Chemist. I locked and sealed it and placed my name and initials 
on the back and the date and witnessed by Agent Wilson and I personally de- 
livered Government Exhibit 1-B to the United States Chemist. 

MR. MC LAUGHLIN: I believe that is all I have of this witness. 

CROSS EXAMINATION 
* * * *K * * * * 

BY MR. THOMAS: 

Q. You swore out a warrant against Mr. Mc Coy. Is that correct? A. 
Yes. I guess I did. 

Q. This alleged offense took place in September. Is that correct? A. 
That is correct. | 

Q. You swore out the warrant sometime in March or the end of Febru- 
ary? A.Ido not know the date. 

Q. But some months afterwards. Is that correct? A. Yes. 

Q. When you swore out this warrant that was with the United States Com- 
missioner. Is that correct? A. That is correct. 





90 


101 


102 
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Q. Did you tell the United States Commissioner, in asking for this war- 

warrant, exactly what you have told us here with respect to Mr. Mc Coy’s 
activities here? A. Yes. 

Q. You swore to that. Is that correct? A. That is correct. 

Q. I have here in my hands a copy of a certified copy of a warrant issued 
by the United States Commissioner’s office. I ask you to look at it and tell me 
whether you can identify it? A. I have never seen this before. 

Q.Is that a copy of what you swore to in having a warrant issued against 
Mr. Mc Coy? A. I wouldn’t know. I testified but I do not know whether this 
is a copy. I have never seen this form before. 

Q. Will you read the facts as set out there ? 

aK * * * *x ak x * 

BY MR. SMITH: 

Q. Mr. Jackson, do you recall testifying before the Commissioner in this 
Court about this matter before? A. Yes. 

Q. At the time you testified did you make this statement: 

‘Witness Jackson testified on September 29, 1956, about 2 :00 a.m. 
he was in the company with a special employee when they went to premises 
335 Sixty-third Street, Northeast, in the District of Columbia, to the basement 
apartment; that there they met one Greenleaf, that he gave Greenleaf $100 for 
a narcotic purchase; ‘that Greenleaf called over the defendant, that is, defend- 
ant Mc Coy and gave the defendant part of this $100 and keys to his, Green- 
leaf’s car; that he asked Greenleaf how long it would be and he replied, ‘It 
wouldn’t be long. The man is leaving now.’ About an hour later Greenleaf 
called him and the special employee outside and told them to wait; that Green- 
leaf walked out of sight and then returned and gave him two manila envelopes 
containing fifty capsules each; that the chemist’s report showed that these 
capsules contained hereoin.’’ Is that your testimony before the Commissioner ? 
A. That isn’t the whole of it. 

Q. Did you say at that time that the money was given to Greenleaf and 
that Greenleaf gave it to Mc Coy? A. No. I did not. 

Q. Then is it your statement this is an untrue statement ? 
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MR. MC LAUGHLIN: I object to that. 

THE COURT: Yes. In the sense of it being untrue. The officer has testi- 
fied that not the whole of his testimony is there. I sustain that objection. 

BY MR. SMITH: 

Q. May I ask you this: Didn’t that part that states or is that part that 
states that the money was given directly to Greenleaf and from Greenleaf to 
Mc Coy a true or an untrue statement? A. That is not true. 

Q. Then your recollection and your testimony at the Commissioner’s 
hearing is that you gave an untrue statement. Is that correct ? 

MR. MC LAUGHLIN: I object. 

THE COURT: That is argumentative. I will sustain it. 

BY MR. SMITH: 

Q. Do you know William Sylvester Proctor? A. Yes. 

Q. Is he a special employee of the Bureau of Narcotics? A. Not to my 
knowledge. 

Q. Have you used him as a special employee? A. I have never. 

Q. Do you know Proctor by the name of ‘Pee Wee’? A. Yes. 

Q. Were you in the company of Pee Wee on January 12, 1957? A. I can- 
not recall offhand. 

-Q. Youhaveno recollection of having ever been in his presence at that 
time? A.I said I cannot recall offhand. It was sometime in the early part 
of the year I was with Pee Wee. 


Q. Do you recall being in the presence of Pee Wee on January 24, 1957? 


A. Could be. I was making a series of cases against him at that time. 

Q. Do you recall using Pee Wee in an effort to make a case against any- 
body else? A.I never used Sylvester Proctor as a special employee. 

Q. When did you first meet Frank Young? A. I never met him to shake 
hands with or greet, but I first came in contact with him the early part of Sep- 
tember 1956. 

Q. When did you learn his name was Frank Young? A. Shortly before 


Q. Mr. Thomas asked you about this crap table; about the lighting on the 
crap table? A. Yes. 
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Q. Is it your testimony that from approximately ten feet away you were 
able to distinguish the passing of something that you knew to be money and that 


you observed some object or instruments that you knew to be automobile keys 


at the distance of approximately ten feet? A. That is correct. 

@. This was in this room where there was a center light around the 
crap table. Is that correct? A. I do not know how the lights were arranged. 

@. Do you know how much, if any, money was passed to Mc Coy? A. 
Some money was passed; how muchI do not know. 

Q. Did there come a time after you stated you gave this money to Green- 
leaf that he left your sight? A. He left the basement. Yes. 

Q. Between the time that you state he gave the money to someone else 
did he leave your sight? A. No. He was in the basement all the time. 

Q. Did he separate any of the money? A. I couldn’ see if he did. 

Q. You were observing him, weren’t you? A. Yes. 

Q. You stated you saw him give some money? A. Yes. 

Q.Is it now your testimony he put some money when passed over or gave 
all to this other person? A. Gave a hundred dollars to Mr. Young that I saw. 

Q. Do you know how much money, if any, Young is supposed to have given 
to that Mc Coy? A. I do not know the amount. 

Q. Do you know it was money? A. Yes, it was. 

Q. Did you see Frank Young separate any of the money? A. When he 
handed to Mc Coy he handed Mc Coy some money. 

Q. Did you see him put some money one place and some another? A. He 
gave Mc Coy some money; the rest of the money he put in his pocket. 

Q.I think the question is perfectly clear. Did you see him separate the 
money, put some another place and/or keep some, or give all to Mc Coy? A. 
Gave some of the money to Mc Coy. 

Q. I am trying to make the question clear. When you say he gave some of 


the money to Mc Coy are you saying he did something else with some more 


: money, or did he give all-- A. Mr. Young had the hundred dollars Mr. Green- 
106 leaf had given him; from the hundred dollars he gave some of that hundred 


dollars to Mr. Mc Coy; the balance Mr. Young kept. 
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Q. Answer my question: Did you see him separate the money? A. I saw 
him hand the money to Mc Coy. 

Q. What did he do with the rest? A. He kept it. 

Q. Then you saw him put some money in his pocket? A. I couldn’t see 
him pocket some. 

Q. Kept it in his hand? A. Yes. 

Q. Did you keep Mr. Young under observation? A. When? 

Q. During this transaction. Did you ever see him put money in his pocket ? 
A. I couldn’t recall him doing that. He might have, but when he walked -- after 
he had the hundred dollars and he walked back to the gambling table I couldn’t 
say what he did with the money. 

Q. Then your testimony is when he walked back to the gambling table he 
had money in his hand? A. The last time I saw him he had the money in his 

_ hand; the last time I saw the money. 
107 Q. He was shooting crap, wasn’t he? A. Yes. 

Q. Didn’t he have money in his hand before you saw him; before any money 
was passed? A. When? 

Q. You stated you gave him some money. A. Yes. 

Q. While he was shooting crap did he or did he not have money in his hand? 
A. Yes. He did. 

Q. You know whether the money he had in his hand was the money he was 
using to shoot crap or some money you had given him? A. The money he had 
in his hand when ? 

Q. After you said you gave money to Greenleaf; that is all the money we 
are talking about. A. Mr. Young had the hundred dollars and he walked back to 
the table after he gave some money to Mr. Mc Coy. At that time my back was 
turned to Mr. Young and I don’t know what he did with the rest of the money. 

Q. Prior to the time you say Mr. Greenleaf gave him some money he had 
money in his hand, didnt he? As a matter of fact, he was shooting crap with 

_ money in his hand, wasn’t he? A. Yes. 
108 Q. Then isnt it a fact you don’t know when he approached, as you say he 
approached Mr. Mc Coy, he gave Mr. Mc Coy money, he was shooting crap or 
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money you allege you gave him. A. Gave him part of the hundred dollars Mr. 
Greenleaf had given Mr. Young. 

@. Did you recover any police funds? A. Didnt attempt. 

Q. Was it marked money? A. It was listed. 

Q. Isn’t it a fact truthfully you do not know whether or not the money that 
Frank Young is supposed to have given to Mc Coy was the same identical money 
you gave to Greenleaf. A. That is not correct. | 

Q. What did Frank ¥ oung do with the money he had in his hand that he was 
shooting crap with? A. I wouldnt know. 

Q. Were you shooting crap? A. Some of the time. 

Q. You had money in your hand, too, didn’t you? A. At some time. 

Q. Were you shooting crap with your own money or shooting crap with 
the police department’s money ? A.I do not work for the Police department. 

Q. The Treasury Department. A. My own money. 


109 Q. You were shooting with your own money. Was that previously listed 


money? A. No. It was -- 

Q. Had you intermingled that money with your own money? A. Inter- 
mingled what money with my money ? 

Q. This money you said was listed as against your own personal funds ? 
A. No. 

Q. Then you kept the police department’s money in one separate pocket 
and you kept your money you were shooting crap with somewhere else? A. 
Treasury Department’s money. That is right. . 

Q. Then there came a time when you would shoot crap, you took this 
money out and gave it to somebody? A. I stopped shooting crap quite a while 
before I started this whole transaction. 

Q. Do you have any personal knowledge either by virtue of identification 
or otherwise that the money given to Greenleaf and then to Mc Coy were the 
identical funds you gave to Greenleaf, or you state you gave to Greenleaf? A. 
Yes. 

.Q. How do you know that? A.I saw Mr. Greenleaf hand the money to Mr. 
Young. I saw Mr. Young take some of that money and hand it to Mc Coy. 
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. Q. What did he do with the money in his hand; his own money? A. Most 
110 likely put it in his pocket. He had nothing in his hand when he left Mr. 
Greenleaf’s side. 

Q. We are not talking about most likely. You testified you had this man 
under observation. Did you see him with his own money? A. WhenI saw 
Mr. Young walk away from the table towards Mr. Greenleaf he had nothing in 
his hands. 

Q. Can’t you honestly say you don’t know? Isn’t that the thing to do; you 
don’t know, do you? You don’t know? A.I don’t know what? 

Q. You don’ know what Young did with his own money? A. That is cor- 


rect. 


Q. That is all I want to know. At this time, did Frank Young ever receive 


any money from you? A. No. He did not. 
Q. Did Frank Young ever give you any narcotics? A. No. He did not. 
Q. Did you hear any conversation between Greenleaf and Frank Young -- 
A. No. I did not. 
Q. -- involving narcotics? A. No. I did not. | 
_ Q. Involving anything other than the crap game, if you heard that? A. No. 
111 Q. Do you know whether, as Mr. Thomas said, do you know whether Frank 
- Young was letting Mr. Mc Coy borrow some money from him or not? You don’t 
know that, do you? A.I don’t know that. : 
.Q. That is right. You don’t know whether Mr. Frank Young owed Mc Coy 
some money or not, do you? A.I don’t know that. 
Q. You don’t know anything about the personal financial transaction of 
these people, do you? A. That is correct. 
Q. Who is this special employee you were talking about? A. One George 
Hemphill. 3 
-Q. Is George Hemphill the same Hemphill that you use -- you say you were 
making a case against Proctor -- is he the same George Hemphill? A. Yes. 
That is correct. 
Q. You call him a special employee; in fact, he is a narcotics addict, 
isnt he? A. What is that? 
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Q. A narcotics addict. A. No. He is not. 
Q. Do you know Pee Wee? 
| MR. MC LAUGHLIN: If Your Honor please, I do not know who Pee Wee -- 
112 MR. SMITH: He knows. He already identified -- 

THE COURT: It must be relevant to the issue we are trying. 

MR. SMITH: It is relevant and I certainly assure you I can tie it in. Iam 
confronted with more than -- 

MR. MC LAUGHLIN: Wait a minute. If he is going to take it up let him -- 

THE COURT: There are only two particular dates in this indictment. 

MR. SMITH: IfI desist from my present line of inquiry of this witness I 
would want him called back at the time the balance of the Government’s case is 
put on. 

MR. MC LAUGHLIN: May we approach the bench and find out what you 
want. 

(At the Bench:) 

MR. SMITH: I have an affidavit sworn out by the narcotics agents. 

MR. MC LAUGHLIN: Of which agent ? 

MR. SMITH: Sworn out by Thompson who is going to testify here that he 
observed Mr. Jackson, that is, the agent, in'the company of William Sylvestor 
Proctor. On the balance of the counts of the indictment I am confronted not 
only with these first two but the balance of the counts and the affidavit made 
states that this man Jackson was in the company of this special employee; that 
he was the person who was making purchases for the Bureau of Narcotics. 

THE COURT: On what date, though ? 

MR. SMITH: Actually the dates alleged are January 12 and January 24, 
which are the basis of the warrant that was obtained as a result of the last two 


113 


counts of the indictment. 

THE COURT: Is that strictly correct ? 

MR. SMITH: It is correct. Here it is. 

THE COURT: A search warrant was issued on the night of the indictment, 
January 12 and January 24 -- 

MR. MC LAUGHLIN: I believe so. 
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THE COURT: -- and was the basis on which the defendant was arrested. 
MR. MC LAUGHLIN: Yes. 

MR. SMITH: That is right. 

THE COURT: Your proffer is what ? 

-MR. SMITH: I am attempting to show that these people Young and Jack- 
son -- that Jackson had used William Sylvestor Proctor in an effort to make 
narcotic purchases from somebody, particularly from Frank Young, and that 
by his statement. he has had no transactions with Proctor at all. I am going to -- 

MR. MC LAUGHLIN: He didn’t say that. 
MR. SMITH: He had said -- 
MR. MC LAUGHLIN: He said he never used him as an informer. 
MR. SMITH: He said he never used him to make purchases. 
MR. MC LAUGHLIN: He said made purchases from him. 
MR. SMITH: He never used to make purchases as far as these defend- 
_ ants are concerned. I asked that specific question. The record will show that. 
1 14 THE COURT: The point we are concerned with is whether or not that is 
relevant here to the issue on trial and the Court is going to rule it is not rele- 
vant and therefore will sustain the objection. 
MR. SMITH: Without belaboring it Your Honor stated not relevant for 
the dates presented, but it has to be relevant if it is the basis of the warrant 
for the balance of the two counts in my indictment. 


If I do not get in groundwork now I won’t have an opportunity with this 


witness. 

THE COURT: Refresh the Court’s recollection. Wasn’t the defendant 
Young in this case arrested on a warrant of arrest -- 

MR. MC LAUGHLIN: Yes. 

MR. SMITH: He was. | 

THE COURT: That was issued on when, February -- 

MR. MC LAUGHLIN: February -- 

MR. SMITH: 2nd. 

THE COURT: -- 2nd. He was not arrested or apprehended -- 

MR. SMITH: Immediately or the same day. 
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THE COURT: -- on the warrant involving the dates ? 

MR. SMITH: He was, Your Honor. The affidavit on the search warrant 
is based -- return date February 6; certified copy. This affidavit is the basis 

115 for Young’s arrest. 

THE COURT: This is the first apprehension ? 

MR. SMITH: That is the first apprehension of any of these defendants. 

THE COURT: Your immediate question to the witness on the stand is 
whether or not he ever used the special employee -- 

MR. SMITH: William Sylvestor Proctor. 

THE COURT: -- William Sylvestor Proctor as what ? 

MR. SMITH: Either to make purchases of narcotics or as an informer. He 
already stated he has not and therefore I intend to inquire on the basis of this 
affidavit -- | 

MR. MC LAUGHLIN: Doesn’t that affidavit say there -- as I read it -- 
that he was making a purchase from Proctor ? 

MR. SMITH: He was using Proctor to make a purchase from Frank Young. 

MR. MC LAUGHLIN: It doesn* say that in there, does it? 

MR. SMITH: It is there. 

MR. MC LAUGHLIN: Making purchases from Proctor ? 

MR. SMITH: It is in there, 1421 Allison Street. 

THE COURT: Just a minute. I see what you are driving at. As long as 
it is the basis for the arrest you may inquire if that is the situation, and let that 
be the ruling of the Court. 

7 (In Open Court:) 
116 BY MR. SMITH: 

Q. AsI was asking you, you stated that you had not used William Sylvestor 
Proctor to make purchases for you. A. That is correct. 

Q. Are you familiar with the affidavit upon which the search warrant of 
Proctor’s premises was issued? A. Proctor? 

Q. I mean Young’s premises. A. No. I didn’t get it myself. 

Q. Then it is your testimony on January 12 and January 24 you had nothing 
to do with making the purchase or using Proctor to make a purchase at any place? 
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A. On those two dates, and I am not sure of the dates, but around that same 
period of time I was making purchases of heroin with a special employee from 
Proctor. . 

Q. In other words, that was Hemphill -- A. Proctor was the defendant. 

Q. -- and not Proctor? A. That was Hemphill working with me; and 
Hemphill made purchases from Proctor. 

Q. The only thing I want to get clear is Proctor was not making purchases 
from Frank Young, is that correct, from you ? 

THE COURT: I do not think that was the purport of your question, whether 
he was using the special employee Proctor to make purchases on behalf of this 
particular narcotics agent. 

MR. SMITH: That is all. 
117 BY MR. SMITH: 

Q. Your testimony is you were not using William Proctor to make pur- 
chases for you? A. I never used him as a special employee. 

Q. Mr. John Thompson is here in court today? A. Yes. 

Q. Did you have a conversation with Mr. Thompson regarding one Frank 
Young? A. When? 

Q. At any time. A. Many times. Yes. 

Q. To your knowledge, if you know, did you make certain statements to 
Mr. Thompson that later were the basis of an affidavit for an arrest warrant ? 
A.I wouldnt know that. 

Q. If anything like that occurred you have no knowledge of it. Is that cor- 
rect? 

MR. MC LAUGHLIN: Show it to him. 

MR. SMITH: I want the answer first. 

MR. MC LAUGHLIN; Be fair to the man. 

THE COURT: Lay your foundation. If you want to use the original it is 
right here. 

= MR. SMITH: I have a copy. 
118 BY MR. SMITH: 

Q. Are you familiar at all with the contents of that affidavit? A. No, but 
I will read it. 


at 
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Q. I am not asking you to read it. You read it now to yourself and I will 
ask you some questions on it. 

(Pause) 
A. I have read it. 

Q. Does that refresh your recollection? A. As to what? 

Q. As to the matters stated in here; whether or not you used Proctor 
to make purchases. A. AsI said before and I will state again: I never used 
Proctor as a special employee and that document doesn’t state I used him as 
a special employee. 

Q. On January 12 did you go anywhere with William Sylvestor Proctor ? 
A. Yes. If the document states there. 

Q. Just a moment. I am asking you do you recall now going anywhere 
with Proctor? A. On that date I do not recall. I have no recollection of that 
particular case. It is a closed case, but I read that document just now and 
the two dates, January 12 and 24. | | 

Q. Your voluntary statement it is a closed case, it is not a closed case, 

___it is the basis of this -- 
119 THE COURT: Do not argue. . 
_MR. MC LAUGHLIN: The Proctor case is a closed case, I appreciate 
that, but that is what he said and that is what he is talking about. 

THE COURT: Don’ argue with each other. Address your remarks to 
the Court. 

MR. SMITH: May it please Your Honor, Mr. Mc Laughlin stated it is a 
closed case and appreciates the fact it is a closed case gives the impression 
it is a closed case when, in fact, it is a very open case we are trying now on 
that particular one. 

MR. MC LAUGHLIN: The question was asked this witness as to the Proc- 
tor case. 

MR. SMITH: I am asking this witness about his use of Proctor in this 
case. I am not concerned with Proctor’s case. 

THE COURT: The record as we understand it is any case against Wil- 


-liam S. Proctor is closed. 
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MR. SMITH: That is correct. 

THE COURT: Your direct question is concerning the case we have on 
trial. 

MR. SMITH: That is all, Your Honor. 

THE COURT: Confine your questions to that. 

BY MR. SMITH: 

Q. Have you used William Sylvestor Proctor in the events leading up to 

_ this particular case? A. No. I never used William Sylvestor Proctor. 

120 Q. You already testified you knew of no questions -- you don’t know what 
the nature of the conversation was between Greenleaf and Young. A. That is 
correct. 

Q. You stated on your direct testimony they went out into a corridor. 
Can you describe this corridor they went out into? A.I call it an alcove; this 
is just a small place away from the gambling table when Greenleaf and Young 
were having a conversation. 

Q. You call it an alcove? A. Yes. 

Q.Is it an enclosure with an open area? A. No. It is not. 

Q. What do you mean by ‘alcove’? A. I just use that term for want of a 


better one, but it is a small hallway, I imagine you might call it. 


Q. A small hallway? A. Yes. I said a small hallway, corridor, or al- 
cove. 


Q. Is it large enough for two little fellows like me to pass through? A. 
It is large. Yes. 

Q. My impression of going out to a hall is leaving a particular room and 

121 —_ going to another area, either enclosed or not, leading to another room or 

adjoining other rooms. Is that right? A. Thatis correct. | 

Q. Did you follow these people out into this alcove, hall, or whatever 
you call it? A. Just a matter of a few feet from where I was standing, and I 
just stayed there. I didn’t follow. 

Q. You were not out there in this alcove. A. I was standing in what I 
‘call the alcove when Young left the gambling table and joined Greenleaf who 
was standing with me. When Young came over Greenleaf left where I was 
standing and walked a few feet away from where I was; then Young and Greenleaf 
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had the conversation out of my hearing. 


Q. You stated that this is not completely the truth, or something like 


that, but this Commissioner’s transcript I showed you states that -- 

MR. MC LAUGHLIN: I object to that. That is no transcript. 

THE COURT: The first thing the Court observes first it is not in evidence 
and has not been identified. I assume you are going to use it for your cross 
examination. Is that the one you used, Mr. Thomas ? 

MR. SMITH: That is correct. Mark it for identification. 

THE COURT: You better give it a number so we can follow it, Mark it 
one for cross examination. There is an objection? 

122 MR. MC LAUGHLIN: I object to the word ‘transcript’. It is not a trans- 
cript. 

THE COURT: It is not a literal transcript of the testimony given. 

MR. SMITH: I understand. Correct. It is a statement of proceedings 
before the Commissioner. 

MR. MC LAUGHLIN: A statement typed by somebody as what they under. 
stood was said. 

MR. SMITH: It bears the official seal of this Court and the signature of 
the Commissioner. If that isn’t official I don’t know what is. 

THE COURT: It may be used providing it shows the facts in there are 
correct and may be impeached where known to be incorrect. It is a record of 
proceedings and the witness testified it is not entirely correct. 


(Thereupon, document was marked as Defendant’s 
Exhibit No. 1 for Cross Examination.) 


BY MR. SMITH: 

Q. What kind of an automobile does Greenleaf have? A. To my knowledge 
Greenleaf never had an automobile. I have never known him to have one. 

Q. There is a statement in this -- A. I said that statement was not true. 

_ Q. Just a moment. I am going to ask you a question. You don’t mean, do 
you, in this statement marked Defendant’s Cross Examination 1 which you already 
stated some of the matters were not true and others were not complete, I am ask- | 
ing you is this statement attributed to you that the keys were keys to Greenleaf’s 
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automobile -- do you now recall they were keys to Greenleaf’s automobile or is 
it that Greenleaf never had an automobile, as you just said? A.I don’t under- 
stand your question. — 

123 MR. SMITH: For the record, I am calling attention to lines 1, 2, 3, 4, 
5 and line 6 of this which has been identified as Defendant’s Exhibit for Cross 
Examination No. 1. In parentheses it states that the keys that were given were 
keys to an automobile, in parentheses, Greenleaf’s automobile. © 

That is supposed to be a statement attributed to you. You just stated 
Greenleaf had no automobile to your knowledge. I want to kno. to what automo- 
bile these keys belong, if any ? 

THE WITNESS: You want to know what my recollection of my testimony 
at the Commissioner’s -- 

BY MR. SMITH: 

Q. Iam not asking you that. I am asking you a specific question about 
this automobile about which you previously testified to, nothing else. You just 
stated Greenleaf did not have an automobile. A. Yes, that is correct; to my 

_ knowledge. 
124 @. I am asking you this statement the keys you identified in the crap 


game belong to an automobile belonging to Greenleaf, is that true or not? A. 
That is not true. 

Q. That is all I wanted you to say. If a non-existant automobile how do 
you know they were automobile keys? A. I can recognize automobile keys. 

Q. These were keys to an automobile that did not belong to Greenleaf. 
Is that what you are saying? A. That is correct. 

Q. How do you recognize automobile keys, by shape or particular size ? 


A. Shape; size. I have seen numerous automobile keys. 

Q. If you saw a small key of a shape that appeared to be recognizable to 
you would you call it an automobile key if you felt it was an automobile key? A. 
What ? 

Q. Did you see the grooves of the key? Did you see any of the markings ? 
A. I saw the shape of the key; the key ring; two keys on a single key ring. They 
were automobile keys. I recognized them as such. 
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Q. You do not know definitely whether they were or not, do you? A. No. 
I do not. 

Q. You do not know whether they fitted any automobile or not, do you? A. 
No. 

Q. You do not know whether there was an automobile they might have fit ? 
A. If automobile keys they would have fit some automobile. | 

Q. You couldn’t identify these keys with any particular car, could you? 
A. No. I couldn*t. 

Q. By the same token you don’t know whether they were really automobile 
keys? A. I recognized them as such. 

Q. Isn’t it true these keys appeared to you to be similar to keys you had 
at some time recognized as being automobile keys? A. I recognized them as 
automobile keys. 

Q. By virtue of your having observed some other automobile keys. A. 
Numerous ones. 

Q. Did you ever see these keys being put into an automobile? A. These 
particular keys ? 

Q. Yes. A. Yes. 


126 Q. Did you see them on that particular night being put into an automobile ? 
A. Not on that night. 
Q. Then you state Mc Coy never came back. Isn’t that true? A. Not that 
night. I didn’t see him any more that night. 
Q. So then if Mc Coy got some money from Frank Young and never came 


back you don’t know whether that money, if any money was given, was used for 
the purchase of narcotics or not, do you? A. I don’t know that. 

Q. You don’t know that. You don’t know what happened to that money, 
do you? A. That is correct. , 

Q. So this hundred dollars could have been used to pay a debt, a loan, 
or anything, couldn’t it? A. That is correct. 

Q. This is the same one hundred dollars you referred to was used -- in 
your statement and to which you testified before the Commissioner -- to pur- 
chase narcotics. The truth is you do not know that is a fact, isn’t it? A. Don’ 





know what ? 
Q. Don’t know what this money was used for? A. I used it to purchase 
narcotics. 
127 Q. You don’t know what the money given to Mc Coy by Young was used for, 
do you? A. That is correct. 
Q. Is it not a fact you presume it was being used for narcotics as though 


you presume those keys were automobile keys ? 

THE COURT: That question is argumentative. 

MR. MC LAUGHLIN: He is arguing now. 

THE COURT: I sustain the objection. 

BY MR. SMITH: 

Q. How many times to your recollection had you talked with Frank Young 
before this night? A. I never spoke to him outside of maybe a wave. 

Q...In other words, you never spoke to Frank Young until you walked up 
to him to ask him when Mc Coy was coming back? A. I and the special em- 
ployee. 

Q. I am not asking you who else was with you. Prior to your asking Frank 
Young, according to your testimony, when Mc Coy was coming back had you ever 
said anything else to Frank Young? A. No; outside of a hello. That is all. 

Q. Your conversation or your words to him at that time consisted of ask-_ 
ing him when was the man coming back, isn’t that true? A. What was the delay. 

Yes. 
128 Q. What was the delay. Is that the extent of what you asked him? A. That 
is right. : . 

Q. You did not say, ‘‘Where are my narcotics I just purchased,’ did you? 
&. No. . 

Q. You didn’t say, ‘‘What happened to my money,’’ did you? A. No. 

Q. You just walked up and said, ‘‘Look, the fellow just left. When is he 
coming back?’" A. ‘‘What’s the delay.’’ 

Q.''When is the fellow. coming back?’? A."'What’s the delay.’’ . 

Q. He said the fellow would probably be back, but he did not come back, 
dic he? A. Yes. 
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Q. That night? A. No. I wasn’t interested in any particular man. I was 
interested in getting my narcotics. I asked him what was the delay. He said 
it will be in a short while and in a short while Greenleaf came back in and in 
afew more minutes I had my narcotics. . . 

_ Q. Did the man who left with the money, Mc Coy, ever come back? A. I 
129 had never given Mc Coy any money. I wasn’ interested in Mc Coy. 

Q. You said Frank Young gave Mc Coy money? A. No. 

Q. This alleged joint enterprise Mr. Mc Laughlin mentioned -- A. He 


ed 





did. 
_ Q. He never came back, did he? A. I never saw him that night. 
Q. When you walked up to this man at the crap table and asked the man 
~ when the man was coming back, he probably kept on shooting crap, didn’t he ? 


A. I didn’t ask him that. I asked him what was the delay. 
Q. He was shooting crap? A. That is right. 
Q. He said, ‘“‘The man will be back later’? A. ‘‘Everything will be taken 
care of thoroughly. The man will be back.’’ 
Q. He kept on shooting crap? A. He kept on being engaged in the game. 
> I don’t know whether he was shooting dice at that particular time. 
Q. That was the end of the conversation, wasn’t it? A. Yes. 
. Q. Where is Southern Avenue? A. Right around the corner from 335 
130 Sixty-third Street. 
Q. What street? A. I am not familiar with the area at all. 
Q. How do you know it was Southern Avenue? A. I looked at the sign 
post. 
‘ Q. That is the only way you knew? A. Yes. | 
Q. Do you know then whether Southern Avenue is in the District of Co- 
re lumbia or whether it is in Maryland? A. It is in the Northeast Washington. 
| Q. There are many places I think in Washington having an address of 
Northeast Washington. I am asking you: Is Southern Avenue in the District 
of Columbia or is it in Maryland? A. To my knowledge it is in the District 
of Columbia. 


Q. But you are not sure? A. Yes. I saw it on the map. 
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MR. SMITH: I have no further questions. 


* * * * * * * * 


145 THE COURT: Do not repeat. If you assure me it is something you over- 


looked -- 

MR. SMITH: This will be brief, and I will not repeat. Could you mark 
this Defendant’s Exhibit for Cross Examination Number 2, please. 

THE DEPUTY CLERK: Defendant’s Exhibit Number 2 marked for cross 


examination. 


(Thereupon, document was marked for identification 
as Defendant’s Exhibit No. 2 for cross examination.) 


BY MR. SMITH: | 

Q. Officer Jackson, at the bottom of that page there is a signature. Do 
you recognize that? A. Yes. 

Q. Whose signature is it? A. Mine. 

Q. When did you file the complaint on Frank Young? A. I do not know 
the date. 

Q. I call your attention to the upper right-hand corner. Do you see a 
court stamp on it? A. February 5, 1957. 

| Q. February 5, 1957, the date this complaint was filed, is two days after 
146 your arrest, wasn’t it? A. After the the arrest of who? 
Q. Frank Young. A. Yes. 
MR. SMITH: I have no further questions. 
REDIRECT EXAMINATION 

BY MR. MC LAUGHLIN: 

Q. Were you present at the time Young was arrested? A. No. I wasn’t. 

Q. In regard to the time you say that you spent in that immediate section 
of the city from September until December -- is that what you said? A. Yes. 

Q. -- and during the time that you were in that immediate vicinity, in 
what capacity were you there? A. Narcotics agent working undercover. 

Q. In response to questions whether or not McCoy knew you while you 
visited this particular address, did they know you as a narcotics agent? A. No. 
They did not. 

Q. On September 29, 1956 -- 
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MR. THOMAS: I object to that last question and ask it be stricken in 
that there is no testimony here that Mr. McCoy knew this man at all. All we 
have by the agent, that is to say, Mr. Jackson, is that they would greet each 

_ Other. That is all. 
147 THE COURT: In the sense of being acquainted. The officer testified 
concerning that. 

MR. MC LAUGHLIN; I think one defense attorney asked that specific 
question; if they knew him. I believe his answer was yes. 

MR. THOMAS: The answer was thereafter qualified by saying -- 

THE COURT: The jury heard the testimony and are the sole judges of 
the facts. I will not impose my own recollection. You may pursue that line 
of questioning. 

BY MR. MC LAUGHLIN: _ . 

Q. On September 29, 1956, when Greenleaf handed you the narcotics, 
was there any reason why you did not place him under arrest at that time ? 

MR. THOMAS: I object to that. 

THE COURT: I overrule it. 

THE WITNESS: Yes. 

BY MR. MC LAUGHLIN: 

Q. Why? A. At that particular time we were conducting a large investi- 
gation in that area. The investigation was still in progress and had not finished 
and therefore while working undercover I could not make an arrest. 

*x* * * * * * * & 
150 JOHN E. THOMPSON 
was called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. What is your full name? A. John E. Thompson. 
Q. Where are you employed? A. Federal Bureau of Narcotics. 
151 Q. In what capacity are you employed by the Federal Bureau of Narcotics ? 
A. As a narcotics agent. 
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Q. On February 3, 1957, did you arrest the defendant Young? A. I did. 
Q. At the time that the defendant Young was arrested by you did you have 
an arrest warrant for the defendant Young? A. Yes. 
Q. Just tell us if you will under what circumstances you arrested Young 
on February 3, 1957. A.In the evening of February 2nd we went to -- 
Q. Approximately what time? A. Approximately 9:00 or 9:30 at night. 
We entered 1421 Allison Street pursuant to a search warrant for that address. 
The defendant Young was not at the address. We searched the house. 
Q. Did you wait for the defendant Young to return? A. Yes. 
Q. Where did you wait for the defendant Young to return? A. I waited 
in the living room and hall. Most of the time I was in the living room and hall. 
a Q. Did there come a time defendant Young did arrive at those premises ? 
(152 ~~ A. ‘There did. 
_Q. Approximately what time would you say that was? A. Approximately 
1:25 a.m. on the third. 
Q. Go on from there and tell us what you did and what happened in at- 
tempting to place the defendant under arrest at that time. 
5d * K * * * * * 
Q. Tell us under what circumstances then you arrested the defendant 
Young. A. I was in the living room and police officer Metro Krenitsky was 
at the front door. Officer Krenitsky called to me and said, ‘I see him coming. 
He just got out of that car; that Chrysler across the street, and he is coming 
up the walk.’’ I stationed myself on the left-hand side of the front door inside 
the house. Officer Krenitsky was on the right-hand side of the door. As Young 
approached and entered just inside in the doorway Officer Krenitsky showed 
him his badge and said, ‘‘Police. You are under arrest.’’ At that time defend- 


__ ant Young turned around and ran down across the porch, stumbled on the steps 
153 going down to the sidewalk. He stumbled as he ran out and finally fell at 
the sidewalk next to the tree. 
Q. Can you describe those steps coming from the house to the sidewalk ? 
A. I am talking about two different sidewalks. The steps go down and enter into 
a sidewalk which is on his property, or on the property of that address, running 
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perpendicular to the public sidewalk which runs along the street. He stumbled 
going down those steps and on out until he came to the public sidewalk along 
the street where he fell momentarily. He picked himself up and we were -- 
both Officer Krenitsky andI-- chasing him. He picked himself up and ran 
across the front of 1423 Allison Street to the alley which runs on the west 
side of 1423 Allison. 

He ran into the alley about fifteen feet: At the time he turned the corner 
from the sidewalk into the alley I noticed that he had something in his left 
hand. Approximately fifteen feet in the alley we grabbed him and he fell. A 
scuffle ensued. He fought, kicked, hit and moved from the original place that 
he fell approximately seven or eight or nine feet back towards the sidewalk 
where by that time two other officers that were in the house came out and helped 

154 us and started to handcuff him. At that time I went back to the place where 

he originally fell in the alley and found a package. 

Q. Showing you Government Exhibit marked for identification 2 and 2-A, 
I ask you if you can identify those. 

MR. SMITH: Could we have a chance to look at them? 

MR. MC LAUGHLIN: I will let you look at them first. 


(Thereupon, Government Exhibits Nos. 2 
and 2-A, and 2-B respectively, were 
marked for identification.) 


BY MR. MC LAUGHLIN: 

Q. Showing you Government Exhibits marked for identification 2 and 2-A, 
Agent Thompson, I ask you if you can identify those? A. Yes. 

Q. You identify Government Exhibit 2'and 2-A as what? A. This is the 


package that was dropped. This 2-A was enclosed in this larger package with 


the paper. 

Q. Where did you find that package? A. Directly right under where he 
fell the first time; in the alley when we grabbed him and -- 

Q. At the time you picked Government Exhibits 2 and 2-A off the ground 
did you examine them at that time? A. I did. 

Q. What did they contain? A. At the time I only opened them and saw 
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them to contain this manila envelope and a glassene envelope. I took them into 
155 the house and opened the envelopes and found them to contain a quantity 
of gelatin capsules which contained a white powder. 

Q. Did you have an occasion at that time to count the white capsules con- 
taining the white powder? A. No. I kept them in my possession and took them 
back to my office and counted them. 

Q. Did you count them back in your office? A. Yes. 

Q. How many capsules did the package contain? A. The white or the 
glassene package contained 498 capsules; the manila package contained 87 cap- 
sules. 

Q. Was there any government stamps of any kind on either one of those 
two packages, Government Exhibits 2 and 2-A, at the time you recovered them 
in the alley? A. No. 

Q. Showing you Government Exhibit marked for identification 2-B I will 
ask you if you did anything in reference to Government 2-B, with Government 
Exhibit 2 and 2-A? A. Yes. After counting the capsules I placed them in this 
envelope, which is Government Exhibit 2-B, and sealed and locked the envelope 
and placed it in my safe. 

Q. After you did that did there come a time when you turned it over to 
anyone? A. Yes. 

156 Q. Who did you turn it over to, and when? A. On February 4th I turned it 
over to the United States Chemist, Mr. Butler. 

Q. After that date of February 3, 1957, did you have an occasion to talk 
to the defendant Young in reference to Government Exhibits 2 and 2-A? A. 

Yes. 

Q. Can you recall when and where that was? A. Yes. It was in the 
Marshal’s cell block in the basement of this building. It was on February 28. 

Q. Was that after the defendant had been arraigned in this case? I mean 
after he had been before the Commissioner in this case? A. Yes. 

Q. What conversation did you have with the defendant Young at that time 
in reference to Government Exhibit 2 and 2-A? A. Agent Fred Wilson and I 
questioned the defendant Young and asked him where he had gotten the Exhibit 
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2 and 2-A. He told us that his source of supply was an Arabian named ‘Chico’; 
the Arabian came from New York. He stated he knew that he came from New 
York, however, that he would meet him here in Washington and he never knew 
_ When he was going to meet him; that he would receive a telephone call from him 
157 and ‘Chico’ would tell him to meet him at a certain place and he would go 
and buy the narcotics. 
Q. All you testified to here today, did that happen within the District of 
‘Columbia? A. Yes. 


* %* * * * * XX * 


CROSS EXAMINATION 


BY MR. SMITH: ! 
Q. Your name is John Thompson, isn’t it? A. That is correct. 


.Q. Federal Bureau of Narcotics. A. Yes. 

Q. Speaking of the day you approached Frank Young in the cell block here 
downstairs in the Marshal’s office, that did happen, didn’t it? A. Yes. 

158 Q. At the time you were attempting to establish ownership of some nar- 
cotics, weren’t you? A.I was attempting to establish a source of supply. 
_ Q. You stated that Frank Young admitted to you that those narcotics were 
his, didn’t he? A. Yes. 

.Q. Isnt it a fact at the time Frank Young’s wife and mother-in-law had 
been charged with narcotics violation and you told him that these narcotics 
would be traced to somebody and he better say they were his? A. No; not those 
narcotics. 

Q. Did you say that about some narcotics? A. Not about any particular 
narcotics. 

Q. Did you make that statement about any narcotics at all that you could 
connect with Frank Young, his wife and his mother-in-law? A. Yes. I believe 
such a statement was made, but I do not believe it was at that time. 

Q. So if Frank Young replied to you when you found either his wife or 
mother-in-law, he said, ‘Yes, they are mine,’’ or something like that, didn’t 
he? A. It wasn’t at that time that any discussion was made of any narcotics 


being traced to his wife or his mother-in-law. 
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Q. But it was clear, wasn’t it, both from what you said and what Agent 
Pappas said to Frank Young that somebody out of his household was going 


to jail and those narcotics were to belong to somebody, isn’t that a fact? A. 


Agent Pappas wasn’t there. 


Q. What agent was there -- Aiken? A. Are you speaking of the 28th in 
the Marshal’s cell block ? 
Q. Speaking in the Marshal’s office when you were trying to establish 


Ownership and source of supply of some narcotics in your possession alleged- 


ly taken from Frank Young or in the vicinity where he was. That is all. Those 
narcotics. A. No. There was no mention of tracing those narcotics to his 


wife or mother-in-law. 


Q. His mother-in-law was charged, wasn’t she? A. Yes. 

Q. His wife was charged, wasn’t she? A. Yes. 

Q. When you entered these premises you charged all of the occupants of 
the house you found, didn’t you, those who lived there? A. We charged his 


wife and his mother-in-law. 
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Q. You charged Frank Young. A. Yes. 

Q. There came a time subsequently, didn’t it, that these people were no 

longer charged -- the mother-in-law and the wife? A. That is correct. 

Q. But prior to that time on the 28th you people told them and made it 
pretty clear to Frank YOung you intended for somebody in that house to go to 
jail. In other words, you stated -- A. Yes. 

Q. That was all you said then, wasn’t it? That is true. Before me I 
have a Defendant’s Exhibit for cross examination, I believe number three. That 
is a Comraissioner’s warrant of arrest, as you see in the upper right-hand 
corner. You have seen them before and you know what they are? A. Yes. 

Q. That is a Commissioner’s warrant of arrest or copy of it, isn’t it? 
A. That is what it says. ; . 

Q. Directing your attention to the stamp of the court, that states it was 
filed when? A. That states it was filed February 5, 1957. 

Q. How long after you arrested Frank Young was that filed? A. It would 
be two days after. 
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Q. Two days. All right. Down in this corner when you made application 
_ for this warrant -- what date is that? A. February 4, 1957. 
161 Q. You made application for the warrant how long after Frank Young had 
been arrested? A. One day. 
‘ Q. One day after you made application for this warrant, right? Then is it 
not a fact when you went to Frank Young’s house you didn’t have that warrant 
° because it was applied for and issued a day after his arrest, or is that an error? 
A. I don’t know. I believe that an arrest warrant was outstanding for Frank 
Young. I was informed that it was. 
Q. But you didn’t know personally when you went to this man’s house 
whether you had a warrant for his arrest or not, do you? A.I was informed 
i. from reliable sources there was a warrant. 
Q. You don’t know of your own personal knowledge whether there was a 
4 warrant or not, do you? A. No. 
Q. You had not seen it, had you? A. No. 
Q. So except for what you had been told you do not know why you were 
in this man’s house on that night, do you? A. Yes. I was there pursuant to a 
search warrant. 


Q. We will get back to that in just a minute. This is Defendant’s Exhibit 


‘s _ for cross examination number four -- or three. 
162 THE DEPUTY CLERK: Three. 
4 BY MR. SMITH: 
Q. On the bottom of this, do you recognize any of those signatures? A. 
i Yes. 


Q. Is one of them yours? A. Yes. . 
Q. You signed this and swore to it before the Commissioner, didn’t you? 
P A. Yes. | . . 

Q. I want to ask you if you made this statement: ‘‘I, John E. Thompson, 
4 do hereby state that on January 10, 1957, 1 furnished a special employee of the 
Bureau of Narcotics with thirty-one dollars official advance funds and instructed 
said employee to attempt to purchase heroinifrom William Sylvestor Proctor, 
alis ‘Pee Wee’. ’’ 
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You know what I am skipping. I am skipping this paragraph as not per- 

taining particularly to what I want to get to as far as this hearing is concerned. 
‘On January 12, 1957, narcotics agent William R. Jackson made ar- 

_ Yangements through the special employee to purchase heroin from Proctor. At 
163 or about 7:20, January 12, 1957, Agent Jackson in the company of special 
employee met Proctor at Fairmont Heights and at Proctor’s direction drove 

to the corner of Arkansas Avenue and Crittendon Street, Northwest, Washington, 
D. C., where Proctor left Agent Jackson’s car stating he would return with the 
heroin.’’ 

If Officer Jackson had stated he had not used Proctor for the purpose of 
purchasing narcotics would he or would he not be telling the truth? 

MR. MC LAUGHLIN: I object to that. 

MR. SMITH: I know you would. 

THE COURT: Do not comment. 

MR. MC LAUGHLIN: I believe the question he asked inferred that Jack- 
son was making a purchase from Proctor. 

MR. SMITH: So there will be no question about what I am asking, I am 
asking in the face of the absolute denial by Jackson he has used Proctor to | 
purchase narcotics from Young whether if this statement stating that he did, 
or stating that Proctor was sent to get narcotics, is a true or false statement. 

There can be no doubt what I am asking. 

MR. MC LAUGHLIN: Let me see that. 

| (Pause.) 

164 BY MR. SMITH: 

Q. Would that be a true statement? A. No. May I ask you -- 

Q. First, your answer is no, that would not be a true statement. Is that 
correct ? 

THE COURT: You may explain your answer. 

MR. SMITH: I want him to make an answer before he explains. He said 
no. Now explain. 

THE WITNESS: Your question is rather confusing. Agent Jackson was _ 
purchasing narcotics from William Sylvester Proctor. He was not using Proc- 
tor to purchase narcotics. He was purchasing from Proctor. 
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BY MR. SMITH: 

Q. Then you are saying that these narcotics that were purchased from 
Proctor had nothing to do with Frank Young. A. No. I am not saying that, 

Q. What are you saying? A. I am saying that on occasions when Agent 
Jackson purchased narcotics from Proctor we followed Proctor during the 
transaction with Agent Jackson and saw Proctor go into Frank YOung’s house; 
come away from Frank Young’s house and go directly back to Agent Jackson, 
and at that time Agent Jackson said he received the narcotics. 

Q. Narcotics allegedly purchased -- A. From Proctor. 

Q. -- from Frank Young. I mean if Frank Young didn’t purchase narcotics 
he should not be here. 

MR. MC LAUGHLIN: If your Honor please. 

THE COURT: Let’s try just the defendant. 

MR. MC LAUGHLIN: I have trouble following the questions. 

BY MR. SMITH: 

Q. Was Proctor sent -- and I hope this is not confusing -- to get narcotics 
from Frank Young? A. No. 

Q. I show you an affidavit filed for the arrest of Frank Young signed by 
you. A. No. This is an affidavit for a search warrant. 

Q. An affidavit for the search of the premises owned by -- not owned by 
but where Frank Young lives. A. Yes. 

Q. Wasn’t this affidavit made for the purpose of obtaining a warrant so 
you could search premises number 1421 Allison Street, Northwest? A. Yes. 

Q. Who lived there? A. Frank Young. | 

Q. Then wasn’t the purpose of giving Proctor money and sending him on 
an errand for the purpose of getting narcotics from 1421 Allison Street? A. No. 

Q. At the time this warrant was obtained did you know that Frank Young 
lived at 1421 Allison Street? A. Yes. 

Q. At that time did you know where in any way Proctor was getting nar- 
cotics? A. I knew that he was getting narcotics at 1421 Allison Street. 

Q. Wasn*t the purpose of making this affidavit the obtaining of a warrant 
so you could search 1421 Allison where Frank Young lived? A. Yes. 
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Q. Had you ever been in that house before? A. No. 

Q. Had any of the agents, to your knowledge, been in that house before ? 
A. No. 

Q. There was a telephone number there. Are you familiar with that 
telephone number? A. No. 

Q. On this affidavit that bears your name and your signature there is 
reference to a telephone number. A. I know there was a number there. 

Q. By reading this does it refresh your recollection about that tele- 
phone number? A. Yes. 

167 Q. Do you know where that number was obtained? A. Yes. 

Q. Where? A. From the telephone company. 

Q. Is it or is it not a fact it was an unlisted number? A. I do not know 
whether it is listed or not listed. I know I was not the one who obtained the 
listing. 

Q. You did not obtain it. Proctor is a known narcotics addict and peddler, 
isnt he,-- A. Yes. 

Q. -- presently in jailfor that and he -- A. Yes. 

Q. Do you know as a matter of fact that Proctor got those narcotics from 
anybody other than concealing them very cleverly on his person? A. No. 

Q. You dont? A. No. 

Q. So it is a fact that when Proctor led you people on this ‘goose chase’ 
up to Allison Street he could have had the narcotics on his person? 

MR. MC LAUGHLIN: I object. It wasn’t a ‘goose chase;’ it produced 
narcotics. 

7 THE COURT: it is argumentative. 
168 BY MR. SMITH: 

Q. Is it not a fact Proctor, to throw the light off himself, took you people 
back to Allison Street and came back with narcotics? A. Yes. It is possible. 

Q. Those narcotics could easily have belonged to Proctor? A. Yes. 

Q. In fact, is it not a fact, rather, that Proctor at times would go down 
Buchanan Street, through the alley, and over to Allison Street while you were 
watching him, wouldn’t he? A. Yes. 


4 
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Q. I am glad you said yes. 

THE COURT: Do not comment on the evidence. 

BY MR. SMITH: | 

Q. This alley is the very same alley where you found those narcotics, 
isn’t it? A. Yes. I don’t know I ever saw him go there. He left there that 
way one night. 

Q. That is right. So this alleyway where narcotics were found is the 


same alley we are both referring to, isn’t it? We are referring to the alley 
__ between Allison and Buchanan. A. Yes. 
169 Q. Thank you. Did you ever take any narcotics off of the person of 


Frank Young? A. No; not from his person. 

Q. Did you ever give any money to Frank Young? A. No. 

Q. Did you ever see Frank Young sell any narcotics to anybody? A. No. 

Q. Did you ever see Frank Young facilitate the concealment and sale of 
a narcotics drug? Did you ever see Frank Young facilitate concealment of a 
narcotic drug? A. Facilitate the concealment? The package which I found 
in the alley was the package which he had in his hand. I would say it was con- 
cealed to that extent, and therefore I would answer that yes. | 

Q. But except for that that is the only instance, is that correct, and, in 
other words, this package found in the alley is as near as you ever connected 
Frank YOung to any narcotics personally. A. Do you mean by eyesight ? 

Q. Eyesight; what you saw. That is all you can testify to. A. By eye- 
sight that is; yes. 7 

Q. Did you ever see Frank Young sell, dispense and distribute, not in 
the original stamped package and not from the original stamped package a nar- 

_ cotic drug? Iam saying sell, exchange, not in the original package. A. No. 
170 Q. Did you ever see Frank Young transfer any narcotics to any other 

person without a written receipt? A. No. 

Q. Did you ever see Frank Young import any narcotics into the United 
States of America? A. No. 

Q. Did you see him transfer any narcotic drugs allegedly imported into 
the United States of America? A. Yes. 
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Q. Transferred to somebody else; actually to another person? A. Not 
to another person. No. 

Q. Incidentally, whose name is that telephone listed in? A. May I see 
the affidavit again? 

Q. In other words, you don’t have any recollection unless I let you re- 
fresh your recollection? A. I would rather you let me refresh it. 

Q. I will ask you the question, first, without refreshing your recollection: 
Do you know ? If not I am going to let you see it. You don’t remember that. I 
(171 want to know if you remember? If you don’t I will let you see it. A. I 

do not remember. It is listed to Azella G. Williams. 

Q. Who is that? A.I do not know. 

Q. Did you lock her up? A. No. 

Q. Did anybody lock her up that night? A. Not to my knowledge. 

Q. Is 1421 Allison Street listed with the telephone company as the resi- 
dence of Azella Williams? A. The phone is listed to Azella Williams, or was 
at that time. | 

Q. Was any effort made to locate Azella Williams -- A. No. 

Q. -- or to find out who she was or whether she lived on those premises ? 
A. No. 

-Q. Do you know that if Proctor went to 1421 Allison Street, Northwest, 
for the purpose of purchasing narcotics -- andI am certainly not saying he 
did -- that he did not purchase narcoticsfrom Azella Williams? A. No. 

Q. He could have purchased them from Azella Williams, couldn’t he -- 

172 A. Yes. 
_Q. -- if there is any Azella Williams? She might not exist, isn’t that a 
fact, also? A. That is a fact. a 

Q. You said you arrived on these premises at 9:15 pm. A. No. I didn’t. 

Q. What time did you arrive? A. I said that it was around 9:00 or 9:30 
p.m. 


Q. On the back of Defendant’s Exhibit Number 3, above your signature -- 
is that your signature? A. Yes. 
Q. I read to you at the time that this warrant allegedly was served, and I 
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ask you if I read correctly whenI say it was 9:15 pm. A. OnthisI said 9:15. 
Q. Is that sworn to? A. Itis. 
Q. You are now saying it was another time. Is that correct? A. No. 
Q. What are you saying? A. I thought that you were referring to my 
previous testimony here today which was between 9:00 and 9:30. 
Q. I am referring to -- I do not want to be argumentative and I will wait 
_ for Mr. McLaughlin’s objection. I am attempting to refer to the contradiction 
173 of your previous testimony as against the written documents. 
MR. MC LAUGHLIN: I didn’t understand you. 


BY MR. SMITH: 
_ Q. So after refreshing your recollection now is it not a fact, or is ita 


fact,that you arrived at these premises 9:15 p.m.? A. Yes. 
Q. You didn’t arrive later, according to your affidavit? A. That is cor- 
rect. 
Q. After arriving on these premises what did you do? 
MR. MC LAUGHLIN: I object to this. I do not think this is material. 
THE COURT: It is testimony of what he did when he got there and you 


may cross-examine. 
MR. MC LAUGHLIN; In regards to serving the search warrant, Your 


Honor ? 

THE COURT: If that is the point to which he is going. What is the date 
you are directing the officer’s attention to? 

MR. SMITH: I am directing attention to February 3. 

BY MR. SMITH: se 

-Q. When you arrived on February 3, at 9:15, what did you do? A. I 
didn’t arrive there February 3 at 9:15. 

174 #8 Q. February 2 at 9:15. Who was there? Before you say who was there 

-- what did you do? A. What did I personally do? 

Q. Yes, you. A.I knocked on the door. 

Q. All right. After you knocked on the door were you admitted? A. No. 

Q. Even though you saw the door -- I will ask you what happened? A. I 


kicked the door in. 
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Q. Then you got in. You were inside? A. That is correct. 

Q. Who accompanied you then? A. There was Agent Andrews, Agent 
Frank Pappas, Detective Krenitsky, Agent Vincent Lozowicki that went in the 
front door. 

Q. You specified a front door. Did somebody go in the back? A. There 
were people at the back and after we went into the front door they came in 
after we went back and opened the back door for them. 

Q. You described the narcotics people who were there. How about the 
people in the house ? Who else was there? A. There was Frank Young’s wife 
Margarite, and her mother Mrs. Gary. There were two small children and 
there was an elderly man. He came in later, It was just the two women and the 
two small children. 

175 Q. How long had you had the house under observation before entering? A. 
That night? . 

Q. Yes. A. It was two hours anyway, approximately. 

Q. Who did you see enter or leave, or did you see anyone known to you 
enter or leave? A. No. I saw two men leave very shortly after I began my 
observation. No one else entered or left. . 

Q. Was William Proctor there, to your knowledge, that night? A. Yes. 


Well, Other than he. I thought you meant residents of the house. Yes. I saw 


William Proctor enter and leave. 
Q. Where was William Proctor? How long did he leave prior to the time 
you arrived? A. Approximately thirty or forty minutes. 
Q. Which way did William Proctor go when he left? A. He walked west 
on Allison Street. 
Q. West on Allison Street would be towards Fifteenth? A. No. That would 
_ be -- you are correct. It was east on Allison Street. 
176 Q. Then he was walking towards Thirteenth. A. That is correct. 
.Q. Did Proctor know you were coming? A. Know I was coming? 
Q. Know you were coming to raid the premises. A. No. 
Q. At that time was Proctor known to -- he was known to you then as a 


narcotics peddler, wasn’t he? A. Yes. 
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Q. You had seen him enter a place where you felt or where you had 
stated he obtained narcotics or you felt -- you stated you didn’t know -- but 
you felt he may have obtained narcotics? A. Yes. 

Q. Did you place Proctor under arrest at that time? A. Not at that 
time. No. I didn’t place him under arrest. 

Q. In reference to the house, where were you people hidden? I presume 
you were hidden, weren’t you? You were out of sight or trying to be as in- 
conspicuous as possible? A. Yes. 

Q. In reference to the house, where were you? A.I was across the 
street; on the south side of Allison Street. 

Q. Who was with you? A. Detective Krenitsky. 

Q. Who else? A. Just Detective Krenitsky was with me. 

Q. Was Agent Pappas, Lozowicki and Aiken in the vicinity? A. Yes. 

Q. Incidentally, is officer Aiken going to testify today ? A.I do not 
believe so. 

Q. Where were these officers? A. I can’t fairly testify to that fact. 


They were in position where they could see the house, but I wasn’t watching 


them. 
Q. They were in the vicinity, weren’t they? A. Yes. 
Q. How long would you say Proctor stayed on the premises? A. Appraxi- 
mately fifteen minutes. 
Q. Did you see him enter? A. Yes. 
Q. Did you see him leave? A. Yes. 
Q. You were in the front? A. Yes. 
Q. You couldn’t, as you say, rightly say where the other officers were 
except they were in the vicinity. A. I knew where they were directly after he 
_ left. 
178 Q. While he was in the house you do not know where they were, do you ? 
A. No. 
Q. Isn’t it a fact Proctor probably having seen one of the people could 
have put that narcotic in the alley after entering the front door and you wouldn’t 
have known about it? A. He comes out the back door and goes around ? 





Q. Isn't it a fact -- 
THE COURT: Let him finish his answer. 
THE WITNESS: I do not believe he could have because we could see the 
alley there. 
BY MR. SMITH: 
Q. Are you sure he could not have? Were you watching that alley? A. 
We were watching everything that was happening around the neightborhood 
pretty well. 
Q. Couidn’t Proctor have slipped out of that alley having seen those people 
known to you and put those narcotics in the alley without you seeing ? 
MR. MC LAUGHLIN: I have to object to this. 
THE COURT: There is no foundation in fact for the question. I sustain 
the objection on that basis. 
— MR. SMITH: May it please Your Honor, all I am attempting to -- 
179 THE COURT: You can argue that, but there is no evidence -- 
MR. SMITH: May I approach the bench or could I say it from here, what 
Iam attempting to do? 


THE COURT: I understand what you are attempting to do, but you are 


raising a conjectural situation. You recall the testimony where he said he got 
these particular narcotics which were Government Exhibit Numbers 2 and 2-A. 

MR. SMITH: Without belaboring the point, allI am attempting to show -- 

THE COURT: I know what you are driving at. 

MR. SMITH: I withdraw it and will ask this one further question. 

BY MR. SMITH: 

Q. Could Proctor have thrown those narcotics from the house or one of 
the windows of the house without you seeing? A. No. | 

Q. You had all the windows under observation? A. We had all the front 
windows under observation, and he couldn’t possibly have thrown them from 
the side windows because of another house. It would have been impossible be- 
cause what I call 1423 -- what I believe is 1423, which is the house west of 
1421 -- it was on the edge of the alley on the east edge of the alley. It would 
be impossible to throw anything out of the east with a house there and have it 





59 
drop down. 

180 Q. Isn’t the east edge of the alley actually to the east of 1421 rather than 
to the west as approaching Fourteenth Street? A. No. The east edge of the 
alley is still west of 1421. 

Q. Do you know as a matter of fact that Proctor did not ‘stash’ -- that 
is the word -- those narcotics in the alley before entering? A. Yes. I know 
he didn’t before entering. 

Q. Did you have Proctor under observation before he left a point some- 
where and arrive at 1421? A. I personally? No. 

Q. You do not know exactly of your own knowledge where Proctor was, 
do you? A. No. 

Q. Did you participate in a case that resulted in Proctor being indicted 
for narcotics transactions on February 2, 1957? A. I participated to the ex- 
tent that I had Proctor under observation and saw him enter 1421 Allison 
Street and leave 1421 Allison Street. 

Q. That was on February 2, wasn’t it? A. Yes. Isn’t that what you 
asked me ? 

181 Q. That is right. A. Yes. 

Q. Were the narcotics involved at that time the same narcotics you are 
talking about now? A. No. 

Q. Were they the same premises involved? A. Yes. | 

Q. It is a fact, isn’t it, that at the time you stated Proctor was the nar- 
cotics peddler at that time? A. Yes. He was. 7 

Q. Frank Young was not mentioned in that indictment at all, was he? A. 
I never read the indictment. I don’t know. 

Q. How about your affidavit on which the arrest was made? A.I wasn’t 
the one that made the affidavit on which the arrest was made for Proctor. 

Q. Didn’t you testify in the case of William Sylvestor Proctor? A. No. 
I did not. 

Q. When you got inside these premises and saw Frank Young’s wife or 
Frank Young’s mother-in-law, his wife and his two little babies in there, didn’t 
you place his wife and his mother-in-law under arrest for narcotics violations ? 





A. No. Not at that time. 
182 Q. Did there come a time when you did that? A. Yes. There came a time. 
Q. Is it not a fact you accused this young woman of being involved in a 
narcotics racket; his wife? A. I placed her under arrest for it. 
Q. And charged her with it. A. Yes. 
Q. Do you know the disposition of that case? A. Yes. 
Q. Is it not a fact the grand jury ignored it? A. Yes. 
Q. You placed his mother-in-law under arrest, too, didn’t you? A. Yes. 
Q. Do you know what happened to that case? A. Yes. 
Q. Is it not a fact the Commissioner threw it out? A. That is correct. 
Q. Now we get back to Frank Young. Like you said in the beginning, you 
intended to arrest somebody in this house. How did you know those narcotics 
belonged to Frank Young? A. How do I know the narcotics that I picked up from 


the ground belong to him ? 
; Q. That is right. A. For one thing, he told me later that they did; and for 
183 another thing, I saw them in his hand. | 


Q. The time that he told you about that, is that the time you were refer- 
ring to when you stated on your examination when I first started with you that 
you told Young somebody in that house was going to jail; it will be his wife, his 
mother-in-law or him, and he said, ‘‘Yes, the narcotics belong to me?’’ A. 
No. That is not the time. 

Q. When was it? You testified to that time, but what was the other time? 
A. That was very shortly after the time he was arrested and I do not believe 
it was stated somebody in that house was going to jail. What was stated was 
the fact that we had found sixty-five dollars in official advance government 
funds previously marked by serial numbers hidden in the house. That money was 
given by Agent Jackson to William Sylvester Proctor the night of the second. 
William Sylvestor Proctor evidently took the money and placed it in that house 
for -- 

Q. Evidently. Are you testifying to what you know? A. I know that the 
money was given to him. I know. 

Q. Sixty-five dollars? A. I know he went in the house and I know we 





found the money in the house. 

184 Q. Again above your signature there -- that is your signature. You pre- 
viously identified that. How much money do you say it was? A. I stand cor- 
rected. It was fifty-two dollars that we found within the house. 

Q. So you were in error, weren’t you? A. Yes. ; 

Q.I want to ask you this at the risk of Mr. McLaughlin’s objecting to it 
for being argumentative. If it is I will withdraw the question if His Honor so 
decides. You didn’t know accurately how much money was found; you were 
not clear about whether east was east or west was west, and you are not sure 
whether Proctor was under observation at that time. I want to ask you: Are 
you sure where you found these narcotics in the alley? A. Yes. I am sure. 

Q. Do you know that Frank YOung didn’t have a package of cigarettes 


in his hand? A. Yes. Iam. 
Q. You stated on direct examination that fifteen feet up the alley was 


where he was apprehended. Are you telling us now from fifteen feet that you 
could distinguish what these packages were from fifteen feet -- it was dark? 


A. Yes. . 
Q. 1:00 a.m. in the morning. A. After 1:00 a.m. 
185 Q. Inanalley. A. Yes. 
Q. Is that your testimony? A. No. That is not my testimony. 
Q. What is your testimony? A. My testimony is that I was chasing 
Young and I do not believe I was more than two feet or more than three feet 
behind him at the time. He was fifteen feet in the alley. I wasn’t standing on 
the street watching him run up the alley. We caught him fifteen feet up the 


alley. 


* * * %*£+ * * *X 


188 REDIRECT EXAMINATION 


BY MR. MC LAUGHLIN: | 
Q. Agent Thompson, were you assigned to the Proctor case in investiga- 


tion of Proctor? A. Yes. 
Q. Did you deal with Proctor yourself or did any other agent deal with 


Proctor? A. Other agents dealt with Proctor personally. 
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Q. What other agent dealt with Proctor personally? A. Agent Jackson 
dealt with him personally. 

Q. How long prior to February 3rd had you had Proctor under observa- 
tion? A. We had been working on the Proctor case for at least a month or 

189 more before February 3. ae | 

Q. During that period of time and prior to February 3, 1957, how many 
times would you say that you observed Proctor go into the premises on Alli- 
son Street of the defendant Young ? A. Four or five times. 

Q. And on each of those occasions would he be or had he been with 
Agent Jackson prior to going into those premises? A. All but one of those 
occasions. 

Q. What? A. All but one he had been. oor 

Q. On those occasions prior to February 3, 1957, when you observed 
the man Proctor go in these premises of the defendant Young on Allison Street 
and come out, would you know or did you learn whether or not he had delivered 
narcotics to Jackson? A. Yes. 

MR. SMITH: Objection. 

THE WITNESS: Yes. 

MR. SMITH: Objection. 

THE COURT: I think this is probably outside the scope and I will sustain 
the objection of counsel for the defendant. 

BY MR. MC LAUGHLIN: 

. Q. Was it a result -- _ 

190 MR. SMITH: If you please, just a moment, Mr. McLaughlin. The way Mr. 
McLaughlin starts his question can only end up for a yes or no answer. He is 
asking if something was a result and something else. At this point I wish you 
would admonish him to make a question rather than statements. | 

THE COURT: It is in the form of a question. You are laying your prem- 

ises. I assume you will ask your question from. 

BY MR. MC LAUGHLIN: 

Q. As a result of those observations by you and of our Agent Jackson and 
Proctor prior to February 3, 1957, was that search warrant obtained on those 
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observations? A. Yes. . 

Q. On February 3, 1957, you say that you arrived in the vicinity of Alli- 
son Street approximately what time? A. On February 2? 

Q. The second, rather; my mistake. 

THE COURT: The question is framed now on the second. 

MR. MC LAUGHLIN: February 2, 1957. 

THE WITNESS: I arrived in the vicinity of 1421 Allison Street approxi- 
mately 7:00. 

BY MR. MC LAUGHLIN: 

Q. Seven o’clock that evening? A. Approximately. Yes. 

191 Q. While you were there from 7:00 on did you at any time observe Proc- 

tor enter those premises? A. Yes. I did. 

Q. Approximately what time would you say Proctor entered those prem- 
ises? A. Between 8:15 and 8:30. 

Q. How long would you say that he remained in those premises? A. Ap- 


proximately fifteen minutes. 


Q. After he came out, that is, when Proctor came out of those premises, 


did you see him contact or meet anyone? A. I did not see him meet anyone. 
No. 
Q. Had you learned whether or not Proctor had turned over any narcotics 
to any of the agents that night? A. Yes. 
* *x* * $%** * a * * 
192 Q. On that particular night of February 2, after Proctor had come out 
of those premises had you learned whether or not he had delivered any narcotics 
to any of the agents? A. Yes. 

Q. Had you learned as to the amount of narcotics that he had delivered ? 
A. No. I do not believe they told me the exact amount; however, I was informed 
that he had delivered to Agent Jackson. 

Q. How long after you had received that information of Proctor coming 
out of those premises and delivering narcotics to the agent did you attempt to 
enter those premises? A. Approximately five minutes after. 

Q. Tell us what you did in attempting to enter those premises. A. I 
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_ knocked on the door and at first no one answered. There was glass on the door -- 
193 MR. SMITH: I do not want to make too many objections in this case; how- 
ever, I think it is perfectly clear the officer already testified he knocked on the 
door and when he didn’t get any answer he kicked the door down. I do not think 
there is any question about that. 
MR. MC LAUGHLIN: I think we can ask -- 
THE COURT: At the time you entered, did you have the search warrant 
with you ? 
THE WITNESS: Yes. 
THE COURT: Can you shorten your question as to what he did before and 
what he did as a result of entering ? 
BY MR. MC LAUGHLIN: 
Q. As you stood at the door there -- 
MR. SMITH: Excuse me. I didn’t hear. Did Your Honor ask him if he had 
the search warrant with him ? 
THE COURT: Either with him or with the group. Who had the actual 
search warrant ? 
THE WITNESS: I had it in my hand. 
THE COURT: You may proceed. 
BY MR. MC LAUGHLIN: 
Q. Did you make your identity known as you knocked on the door? A. 
Yes. I called three times and informed them there were Federal officers with 
_. a search warrant. We demanded entry and it was refused. By placing my foot 
194 against the door and shoving I shoved the door in, or forced the door. 
Q. This marked money that was found in those premises, had you re- 
ceived any information prior to going into those premises that Jackson had 


given Proctor marked money or the serial numbers of those monies had been 
taken prior to Proctor going into those premises? A. Yes. 

Q. What? A. Yes. I had received that information. 

Q. After you entered those premises was a search made for that marked 


money? A. Yes. ; 
Q. What? A. Yes There was. 
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Q. Who actually found the marked money in those premises? A. I be- 
lieve it was -- 
MR. SMITH: Just a moment. He is asking this witness -- certainly it 
must be whether he knows or not. 
BY MR. MC LAUGHLIN: 
Q. If you do not know say so. I will ask this way: Did you find it? 
A. No. 
Q. Was it found in your presence? A. No. 
195 Q. Did you see the marked money in those premises? A. Yes. 
Q. In whose possession was it when you saw it in those premises? A. 
In Agent Lozowicki’s possession. 
MR. MC LAUGHLIN: I believe that is all I have. 
MR. SMITH: I have some re-cross. 
RECROSS EXAMINATION 
BY MR. SMITH: 
Q. You just testified you didn’t mark this money, didn’t you? A. No. 
Q. Did you see it marked? A. Yes. 
Q. Where was it marked? A. In the office of the Federal Bureau of 
Narcotics. 
Q. By whom? A. I don’t remember. I believe it was marked by Agent 
Wilson, Agent Jackson or -- 
Q. You say you saw it marked. I am asking who did it? A. The proce- 
dure is -- usually it takes two. 
Q. I am not asking you the procedure. You testified as to what you have > 
seen and upon this whole night. I am asking you who you saw mark that money, 
_ if anybody? A. Agent Wilson and Agent Jackson. 
196 Q. You said you believe either one or the other did it. Which one did it? 
A. Both of them did it. 
Q. You were there during the entire time this money was marked? A. I 
was there while the money was being marked. 
Q. How was it marked? A. One person read off the serial number; the 
other person copied it down. They went bill after bill that way, reading off 
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serial numbers and the other person copied it down. It is exchanged and the 
person that did the reading of the serial numbers takes the list and checks with 
the person who wrote the serial numbers, and they check through the money 
against the serial numbers. 

Q. Where is that list? A. It is at our office, I believe. 

Q. Where is the money? A. At our office. 

Q. Is that evidence in this case? A. No. 

Q. You said you had this place under observation; you saw Proctor come 
and you saw him leave that night. Is that right? A. Yes. 

Q. You stated on your redirect that Frank ve arrived after 1:00 a.m. -- 
A. Yes. 

197 Q. -- and that you made a raid about five minutes after you saw Proctor 
leave the premises. A. Yes -- no. After I learned that Proctor had delivered 
the narcotics to Agent Jackson. 

Q. At the time that Proctor entered the premises, you say made a trans- 
action and left, Young was not on the premises was he? A. Not to my knowledge 
he wasn’t. 

Q. As a matter of fact, those narcotics were not obtained from Frank Young, 
were they? A. That is the reason we arrested Frank Y oung’s wife and the 
mother-in-law. They were obtained from someone in the house. 

Q. The question again: Those narcotics were not obtained from Frank 
Young, were they ? 

THE COURT: You mean from Frank Young personally ? 

MR. SMITH: That is right. 

THE WITNESS: I don’t know. No, I guess. 

BY MR. SMITH: 

Q. You said he wasnt there. Were they or were they not obtained from | 
Frank Young? What is the matter? A. They were not. 

Q. All right. They were not. He wasn’t even there, was he. A. No. 

*x* * * %* * *x* * * 

Q. The money you allege was marked and left in that house of your per- 
sonal knowledge never came into the possession of Frank Young, did it, per- 
sonally? A. Not to my knowledge. 
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Q. Let’s see; you said that the money was sent in by Proctor; after you 
learned Proctor got some narcotics from someone, not Frank Young, you went 
into the house and you recovered some marked money and then you waited for 
Frank Young to come home, didn’t you? A. That is correct. 

= THE COURT: Your next question? . 

199 BY MR. SMITH: 

Q. Did Frank Young ever have the money? A. No. 

Q. You say that you had seen Frank Young -- I mean Proctor -- in the 
company of -- you had seen Proctor going to Frank Young’s house four or five 
times. Is that correct? A. Yes. 

Q. Have you ever seen Proctor and Frank Young together? A. No. 

Q. After you kicked this door down, what did you do? - 

* > * * a * * * 

200 THE WITNESS: We went into the house and started our search -- most of 
us -- or we split up. Some of us took the downstairs; some of us took the second 
story. I was in the second story. I searched the front bedroom up there. 

THE COURT: Without going into much detail, how long did it occupy your 
time for the search that you made ? 

THE WITNESS: We were continually searching until after midnight and 
then it was decided that someone should stay by the front door in case the de- 
fendant Young did come home, so Krenitsky and I stayed by the front door from 
after midnight until Young came home, and the rest still continued searching. 

THE COURT: What was the interval of time between the time you took your 
post by the door and the time when the defendant Young arrived ? 

THE WITNESS: Approximately an hour. 

* * * * * * * * 
201 METRO KRENITSKY 
was called as a witness and, after having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Your name is what? A. Metro Krenitsky. 
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Q. You are a member of the metropolitan police. Is that right? A. That 
is correct. 

Q. Assigned to any particular detail? A. Narcotics squad. 

Q. Were you so assigned on February 3, 1956? A. I was. 

Q. On that occasion of February 3, 1956, were you in the company of 
Agent Thompson? A. I was. 

@. Where did you go with Thompson on that occasion of February 3? 

THE COURT: So the record will be clear, what year? 

MR. MC LAUGHLIN: 1957. _ 

THE COURT: I believe your question was 1956. 

MR. MC LAUGHLIN: DidI? 

THE COURT: Will you re-phrase it. 

MR. MC LAUGHLIN: Yes. I mean 1957. 

THE WITNESS: On February 3, 1957, I was in company with Agent 
Thompson and we were at premises 1421 Allison Street, Northwest. 

BY MR. MC LAUGHLIN: 

Q. While at those premises did you have occasion to see the defendant 
here Frank Young? A. I did. 

Q. Tell us when, where and under what circumstances you saw Mr. _ 
Young at those premises at that time? A. It was about 1:25 a.m. on Febru- 
ary 3. I was in premises 1421 Allison Street, Northwest. 

Q. Whereabouts in or near those premises were you? A. I was inside 
the door of premises 1421 Allison Street. 

Q. What door? A. The front door. 

Q. Tell us what happened while standing in that front door of that ad- 


dress? 
* * * *K* * © * * 


203  §$ THE WITNESS: I observed the defendant Young getting out of a car, a 
1951 convertible Chrysler, which was:parked just on the south side of the 
street opposite 1421 Allison Street, Northwest. He got out of this vehicle 
and proceeded to enter 1421 Allison Street, Northwest. He entered the door 
of these premises. I was standing on the right side as you are going out 
the door. Agent Thompson was on the left side of the door. 
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As he entered the doorway I identified myself as a police officer showing 
him my badge and told him he was under arrest. At that time the defendant ran 
down the steps from the porch and proceeded to run down a sidewalk leading 
toward the sidewalk, the public sidewalk in front of the premises, and as he ran 
down those steps leading out to the sidewalk he fell down and hit the pavement 
right there at the tree box. I grabbed ahold of the defendant and at that time he 
got up and swung at me and threw something at me, hitting me in the face with 
an object. He broke away from me and proceeded to run west on Allison Street 
to the alley just west of premises 1421 Allison Street, Northwest. The defendant 
ran about fifteen feet up the alley, fell down flat on his stomach. I noticed that 

_ the defendant had something in his left hand. I grabbed ahold of the defendant 
204 again and he kept struggling. As he struggled he struggled back towards 

the street of Allison Street and he was finally subdued and -- 

THE COURT: What? 

THE WITNESS: -- he was subdued with the assistance of Agent Dick and 
Lozowicki, At that time Agent Thompson went back to the vicinity where he 
fell down in the alley and picked up a brown piece of paper later on. It contained 
some capsules of white powder. I went back to the vicinity where he first fell 
down and where I was struck with an object and I looked in that vicinity and in 
the hedges leading up to the premises I found another piece of brown paper 
which contained an eye dropper, hyperdermic needle and cooker. 

BY MR. MC LAUGHLIN: . 

Q. I show you this and mark it as Government Exhibit 4 -- three, rather. 

THE DEPUTY CLERK: Government Exhibit Number 3, marked for identi- 
fication. | 

(Thereupon, Government Exhibit No. 3 was marked 
for identification.) 


BY MR. MC LAUGHLIN: 
Q. I show you Government Exhibit marked for identification Number 3 
and ask you can you identify that? A. I identify this as the stuff that was thrown 
205 in my face with my initials on here on the brown piece of paper. 
MR. SMITH: May I see that ? 
MR. MC LAUGHLIN: Surely. 
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(Pause.) 
*¥* * *£ * KF KF KK * 
CROSS EXAMINATION 
BY MR. SMITH: 
Q. This alley you refer to, you say this alley is west of 1421 Allison 
Street, isn’t it? A. That is correct. 
Q. Were you in the company of Officer Thompson while he was waiting 
observing these premises? A. That is correct. 
Q. Did you see Proctor -- do you know William Sylvester Proctor ? 
Do you know Proctor? A. I do not. 
Q. Did yousee a man enter or leave those premises while you had it 
under surveillance? A. To the best of my recollection I did. 


Q. You did. Do you know whether this man went west or east on Alli- 
son when he left the premises? A. To the best of my recollection that man 

_ Walked east on Allison Street. 
206 Q. Did he walk in front of these hedges that you refer to? A. He had 


to if he came out of the premises. 

Q. The same hedges where you said you found this last exhibit. A. 
That is correct. 

Q. Did you walk back up this alley with Officer Thompson? A. I walked 
to the vicinity where the thing was picked up. 

Q. Did you walk back up to the alley with Officer Thompson? A. I did. 

Q. Did you have the Buchanan Street exit of this alley under surveillance ? 
A. No. 

Q. You did not personally, did you? A. No. 

Q. Did you see this man enter the house? A. Which one ? 

Q. The one you refer to that left. Were there more than one? A. There 
was only one. 

Q. Did you see him enter? A. I saw the man earlier enter. Yes. 


Q. You saw him leave, the same man? A. That is right. 
* * * *&* &* &* & 


207 Q. Do you know what he did while he was on the premises? A. No. 
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Q. Do you know where he had been just prior to entering the premises ? 
A. No. 

Q. Then you do not know whether he was on Buchanan Street just prior 
to that or not, do you? A. No. 

Q. You do not know whether he was in that alley act prior to that, do 
you? A. I do not. 

@. But you do know Frank Young was not on those premises, don’t you ? 
A. Pardon? 

208 Q. You know Frank Young was not on those premises at the time this 
man entered them, don’t you? A. I couldn’t say. 

Q. You were there when Frank Young came home some time later, 
weren’t you? A. That is correct. 

Q. How long did you have this place under observation? A.I think from 
about 9:00 that evening on the 2nd of February. 

Q. Did you and Officer Thompson arrive together? A. Yes. 

Q. You arrived together and this raid was executed at 9:15, wasn’t it, 
or thereabouts? A. Or thereabouts. 

Q. Is it your testimony then that you and Officer Thompson had these 
premises under observation for only fifteen minutes? A. I said we arrived 
there before the premises were raided, for about an hour or so. 

; ae * * % * * * * 
209 BY MR. SMITH: 

Q. Did you find any marked money on those premises? A. I did. 

Q. During the time that this person entered the premises, remained in 
there for a while, left and you subsequently found this marked money, was Frank 
Young at home? A. No. 

Q. During the period these narcotics were allegedly purchased on those 
premises, that is, from when this man Proctor went in and came out, was 
Frank Young at home? A. I couldn’t say. 

MR. SMITH: I have no further questions. 

3k x x * *x *x* *x* * 
211 WILLIAM P. BUTLER 
was called as a witness and, after having been first duly sworn, was examined 





and testified as follows: 
DIRECT EXAMINATION 

BY MR. MC LAUGHLIN: 

Q. Mr. Butler, your full name is what? A. William P. Butler. 

Q. You are employed where? A.I am employed by the Treasury Depart- 
ment, the Internal Revenue Service, in Washington, D.C. 

Q. Employed in what capacity? A.I am employed as a United States 
Chemist. 

Q. De you specialize in any particular analysis as a chemist ? 

MR. BRYAN; I think the defense will stipulate he is qualified. 

THE COURT: Is that true of all defendants -- 

MR, THOMAS: Yes. 

MR. SMITH: Yes. ' 

THE COURT: -- and Mr. Young? Very well. Since it is conceded the 
Court will declare Mr. William P. Butier is qualified in his field of chemistry 
and may express his opinion concerning the evidence. 

212 BY MR. MC LAUGHLIN; 

Q. I ask you whether or not you can identify Government Exhibit 
marked ior identification 1-B, I believe? A. Yes. I can identify this lock 
sealed envelope. 

Q. You identify that as what? A. This is a Treasury Department en- 
velope that was brought to the laboratory by Agent Jackson of the Bureau of Nar- 
cotics on the first day of October 1956. 

Q. Is there any difference in its condition today than when Agent Jackson 
brought it to the lab? A. When it was brought to the laboratory this envelope 
was in a sealed condition and was opened in the laboratory. 

Q. At the time it was opened in the laboratory what did it contain? A. 
It contained a coin envelope with fifty capsules in each one of the envelopes; 


a total of one hundred gelatin capsules. 


Q. Did you make any analysis of those capsules? A. Yes. I did. 

Q. What did they contain? A. They contained heroin hydrochloride and 
milk sugar, the heroin hydrochloride being a derivative of opium and a narcotic 
drug. 
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Q. I will show you Government Exhibit marked for identification 2-B and 

ask you if you can identify that? A. Yes. I can identify this. My initials are 
213 placed on it. 

Q. Was that received by the laboratory? A. Yes. That was received at 
the laboratory on the fourth day of February 1957, and it was brought to the 
laboratory by Agent Thompson of the Bureau of Narcotics. 

Q. Is there any difference in its condition today than when it was brought 
there by Agent Thompson? A. Yes. This envelope was intact when Agent 
Thompson brought it to the laboratory. 

Q. Was it opened in your presence? A. Yes. It was. 

Q. When it was opened, what did it contain? A. This contained a glassene 
bag or a rather large glassene package, something like a sandwich bag perhaps, 
wrapped in a brown paper and it contained a manila coin envelope. The glassene 
bag held 498 gelatin capsules and the manila coin envelope contained 87 gelatin 
capsules. Each of the capsules -- totaling 585 capsules -- contained heroin hy- 
drochloride, quinine hydrochloride, that is, the heroin hydrochloride being a 
narcotic drug and a derivative of opium. 


MR. MC LAUGHLIN: That is allI have of this witness. 
* * * * * * * * 


225 September 11, 1957 
* *« * oe x * x * 
228 PROCEEDINGS 


THE COURT: You may proceed. 

MR. McLAUGHLIN: Call Mr. Wertleb. 
Whereupon 

SAM WERTLEB | 
was called as a witness for the government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Your name is what? A. Sam Wertleb. 

Q. Where are you employed? A. Clerk to the U. S. Commissioner for 


the District of Columbia. 


Q. Are you here this morning as a result of a subpoena duces tecum 


served on the U. S. Commissioner for the District of Columbia’? A. I am. 
Q. And have you produced the records that that subpoena called for ? 
A. I have. 
@. Have you examined those records of the U. S. Commissioner’s 
Office? A. Yes, I have. 


179 Q. Can you tell us when an arrest warrant was issued by the U.S. 


Commissioner for the District of Columbia for Frank Young, Cokie Green- 
leaf and Earl McCoy, Jr.? 

MR. THOMAS: May counsel for the defendants see those ? 

MR. McLAUGHLIN: Absolutely. 

THE COURT: They will be produced. They will be marked as exhibits 
and then they will be shown you. 

THE WITNESS: Those warrants were issued by the U. S. Commissioner 
on the date of October 15, 1956. 

MR. McLAUGHLIN: That is all. 

MR. BRYAN: No questions. 

MR. SMITH: No questions. 

THE COURT: Does your record show they were served ? 

THE WITNESS: The execution of the warrants would be shown in the 
clerk’s file. I have here before me a carbon copy of each warrant. The original 
of the warrant and the execution of that warrant has been filed with the Clerk’s 
Office, and subsequently that would be filed in the Court jacket. 

THE COURT: Are these single warrants for each? . 

THE WITNESS: There was a single warrant for each defendant, but the 

complaint itself grouped the three defendants together in the one complaint. 

MR. SMITH: I would like to see those records. 

THE WITNESS: Here is a copy of the complaint with the three defendants 
listed thereunder. 

MR. SMITH: Do you have the Commissioner’s copy of the arrest warrants ? 

THE WITNESS: Yes, sir. 
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MR. SMITH: Where are they ? 
THE WITNESS: Here they are. Here is No. 1, Frank Young; warrant 
No. 2, Cokie A. Greenleaf; warrant No. 3, Earl Stevens McCoy. 
MR. McLAUGHLIN: May I ask a few questions on this ? 
MR. SMITH: I have not asked him any yet. 
| CROSS-EXAMINATION 
BY MR. SMITH: 
Q. Do you know when this warrant was executed? A. I would have 
to look at the original to see the date of execution. I know what dates the 
defendants were presented to the U.S. Commissioner. That would either be 
the day of the arrest or the following morning. 
Q. Do you know those dates? A. Not until I am allowed to look at the 
original execution on the original warrant which I deem to be placed in the 
231 Court jacket. 
Q. You say you are here pursuant to subpoena duces tecum. A. Yes. 
Q. Did that subpoena specify what you were supposed to bring, if any- 
thing? A. Record of arrest warrants issued for Frank Young. _ 


Q. Where is that arrest warrant? A. I have our records, the Com- 


missioner’s records. They are right here. 

MR..BRYAN: Would you look at the jacket and tell us when the writs 
were executed. 

THE WITNESS: Yes, sir. Do you want all three defendants ? 

BY MR. BRYAN: 

Q. Yes, you might give us each one. They were individual? A. Yes, sir. 
I have before me the original warrant of arrest for Cokie A. Greenleaf. The 
execution thereof is dated February 4, by Deputy U. S. Marshal Charles A. 
Marshall, Jr. I have before me the original ‘warrant of arrest for defendant | 

232 Earl Stevens McCoy. The execution thereof is dated February 27, 1957, 

by Deputy U. S. Marshal Robert C. Nance. 

And the warrant of arrest, the original warrant of arrest for defendant 
Frank Young, the date of execution thereof is dated February 4, 1957, Deputy 
U.S. Marshal Charles A. Marshall, Jr. 
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_ All three of these warrants were dated as having been issued October 15, 
1956. 

Q. Do the records show what effort was made by the U. S. Marshal to 
execute these warrants between the dates of October 15 and the dates they 
were actually executed? A. No. That is not reflected in the record. 

Q. Where would it be reflected? A.I don’t know if there would be any 
written memorandum of efforts made by the U. S. Marshal to execute these 
warrants. . 

Q. After the warrant is issued by the U. S. Marshal, what is the proce- 
dure? Are they turned over to the U.S. Marshal? A. I can give you the 


procedure. 
The warrants are issues by the U. S. Marshal, in this case to federal 
narcotic agents. The agents take the warrant and file them with the U.S. 
Marshal. If at the time there is no known whereabouts of the defendants, the 
233 warrants stay on file until such time as the federal narcotics agents who 
procured these warrants are able to furnish information to the U. S. Marshal 


that would lead to the arrest of these defendants. 

Q. If the addresses of the defendants are known there would be no reason 
for their not being executed? _ 

MR. McLAUGHLIN: I object to this. 

THE COURT: I sustain the objection. The order of issuing the warrants 
and the procedure has been shown and indicated. It is up to the officers to exe- 
cute them. 

BY MR. BRYAN: 

Q. Nothing reflected in the record would show what effort was made to 
execute them prior to the actual date of execution? A.I couldn’ read anything 
like that from the record. 

BY MR. SMITH: 

Q. There is no question, then, but that Frank Young, -- the warrant on 
Frank Young was February 4? A. That is the date of his arrest. 

Q. That is the date of his arrest on that warrant? February 4, 1957 ? 

234 REDIRECT EXAMINATION 

MR. McLAUGHLIN: Let me see that photostat. 
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THE COURT: So the record will be clear, your testimony relates to 
warrants of arrest ? 

THE WITNESS: Yes. 

THE COURT: In addition to whatever search warrants were issued ? 

THE WITNESS: Yes, sir, that is correct. 

MR. McLAUGHLIN: I show you a photostat -- 

MR. SMITH: Procedurewise, I have used that for cross-examination 
only. I have asked no questions of this witness by using that document. Not 
that it makes any difference. Pe 

MR. McLAUGHLIN: Wait a minute. If you are going to object, objection. 

THE COURT: Having referred to it, and calling it to the witness’ at- 
tention, while the witness is here the Court will give the District Attorney a 
right to cross-examine. 

BY MR. McLAUGHLIN: _ 

Q. I show you a photostat, Defendant’s Exhibit No. 4, and ask you to 
read that. A. I have examined this. 


Q. After examining that photostat of that arrest warrant, that is Defend- 
235 ant’s Exhibit No. 4, does it indicate on there as to what date the warrant 


was issued? A. Yes, sir, it does. . 

Q. What is that date? A. October 15, 1956. 

Q. Is there any notation on there as to when that warrant was executed ? 
A. Yes, sir. — 

Q. When is that? A. February 4, 1957. 

MR. McLAUGHLIN: That is all. 

RECROSS - EXAMINATION 

BY MR. THOMAS: 

Q. What is your title in the U.S. Commissioner’s Office? A. Clerk to 
the U. S. Commissioner, 

Q. As clerk, are you the member of that office who issues copies of war- 
rants of arrest that have been issued and also copies of proceedings in prelim- 
inary hearings before the Commissioner? A. Do you mean photostat copies ? 

Q. Yes, sir. A. No, sir. We do not issue photostat copies. 
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Q.I am going to show you what has been marked as Defendant’s Exhibit 


236 No. 1 on cross-examination and ask you to tell us what that is and if it 


237 


came out of your office. A. This is a copy of the U. S. Commissioner’s trans- 
cript or record of proceedings of the preliminary hearing had before him in 
the case of Earl McCoy, Jr. 

Q. Would that reflect the testimony that was bifen (sic) by the narcotics 
agent or officer who presented the matters against Earl McCoy? A. It would 
not totally reflect it, because these are my notes in substance. They are not 
a verbatim report of what the witness testified to. But it is a substantive re- 
port of the substance of the witness’ testimony to show upon what grounds the 
U.S. Commissioner found probably cause to hold the defendant for the action 
of the grand jury. 

Q. Would you say that what is reflected upon there as having come from 
the agent or officer who testified is perfectly accurate? A. It is an accurate 
report of my substance or my condensing of the officer’s testimony. I am not 
a court reporter. 

Q. There there is no question that what is stated thereon is perfectly 
true as your report of what testimony you did hear? A. The substance. In 
substance only. | 

Q. Then, if I read -- and I am going to read now -- 

MR. McLAUGHLIN: Objection to this. 

THE COURT: It is not yet in evidence. 

MR. THOMAS: I am using it for cross-examination. 

THE COURT: In other words, to get it into the record it must be offered 
as an exhibit and then you may read it. 

MR. McLAUGHLIN: He has to make his witness his own if he is going to 
do that. It is beyond the direct, when he says ‘‘cross-examination.’’ 

THE COURT: The document has been identified. 

MR. THOMAS: I have no further questions of this witness. 

MR. McLAUGHLIN: Nothing further. 

THE COURT: You may be excused. 

(Witness left the stand.) 


* * * * *£ * 
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FRED EARL WILSON | 
was called as a witness by the government and, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Your full name is what? A. Fred Earl Wilson. 

238 @. Where are you employed? A. U.S. Treasury Department, Bureau of 
Narcotics. 

Q. In what capacity? A. Narcotics Agent. 

Q. Do you know Agent Thompson of the Federal Bureau of Narcotics ? 

A. Yes, sir. 

Q. Did there come a time when you and Agent Thompson had an occasion 
to talk to defendant Frank Young in this District Court House here? A. Yes, 
sir. 3 

Q. Can you recall when that date was? A. On February 28, 1957. 

Q. In that conversation that you had with the defendant Young in the 
presence of Agent Thompson, did you have any conversation with him at that 
time in reference to the narcotics that was found by Agent Thompson, I believe, 
on February 3 or 4 of 1957? A. Yes, sir. 

Q. What conversation did you have with the defendant Young with refer- 
ence to that narcotics? A. We asked Frank Young -- I asked Frank Young 
where he had gotten the narcotics. He told me from a man named Chico. 

239 I asked him where Chico lived and he told me he didn’t know where Chico 
lived but if he was able to get out of jail he would aid the government in develop- 
ment of the case involving Chico. I asked him how he communicated with 
Chico. He said he had no way of contacting him, that he would merely wait and 
then Chico would telephone him and he would meet Chico on the outskirts of 

Washington, D.C. and receive the narcotics from Chico. I asked him if the 
narcotics that he had at the time of his arrest had come from Chico and he said 
they hadn’t, that he had gotten them from some place else, that he hadn’t seen 
Chico for about a week prior to his arrest. 

MR. McLAUGHLIN: That is allI have from this witness. 
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CROSS EXAMINATION 

BY MR. SMITH: . 

Q. Mr. Wilson, this conversation you testified about, where did it take 
place? A. In the U. S. Marshal’s cell block. | 

Q. You were one of the officers who went to 1421 Allison Street, North- 
west on the night of the arrest, werent you? A. Yes, sir. 

240 Q. You were one of those who were inside of the house waiting for 
Frank Young to come home? A. No, sir. 

Q. You were on the premises? A. Not when Frank Young came home. 

Q. Did you place his mother-in-law and his wife under arrest? A. No, 
sir. 

Q. At the time that you had this conversation on February 28, you knew 
that Mrs. Hattie Gary and Mrs. Margaret Young were locked up, didn’t you? 
A. Yes, sir. 

Q. You knew they had been charged with being involved in the traffic 
of narcotics, didn’t you? A. Yes, sir. 

Q. You knew they were arrested as the result of being at 1421 Allison 
Street, didn’t you? A. Yes, sir. 

Q. At the time you had the conversation with Frank Young didn’t you 
make it perfectly clear to him that you people wanted somebody to go to jail 
and it would either be his wife, his mother-in-law or himself, and somebody 
had to admit ownership of those narcotics? A. Frank Young admitted owner- 
ship of those narcotics to me ona prior occasion. At that time I used no 


241 threats toward Frank YOung. 
Q. At that time you used no threats. What time did you use any threats ? 


A. I didn’t use any threats ever. 

Q. So, therefore -- was Officer Thomson in your presence at the time 
you questioned him downstairs? A. Yes, sir. | 

-Q. Did you hear Officer Thompson say that they knew those narcotics 
belonged to somebody and it would be either Frank Young, his wife or mother- 
in-law ? 


MR. McLAUGHLIN;: I object to this. There has been no testimony to that. 


a 
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THE COURT: The problem is whether this is within the scope of direct 
examination. Since he has related to the conversation that was had in the 
Marshal’s cell block on the 28th of February, I do think it is sufficiently close 
to be a part. Do not go beyond the scope of the direct examination. 

MR. McLAUGHLIN: May I say this: He has asked this witness a ques- 
tion, that during this conversation, did he hear Thompson say about the 
mother-in-law. Thompson testified nothing like that happened. So there is 
no evidence here that that happened. 

242 MR. SMITH: I am sure the record will reflect that Officer Thompson 
said they made it clear that they were going to put the ownership of those 


narcotics on somebody, and the record will show it. 

MR. McLAUGHLIN: Not in the conversation on the 28th. 

THE COURT: The record will show. 

BY MR. SMITH: 

Q. Didn’t you and Officer Thompson make it perfectly clear on Febru- 
ary 28, this conversation in the Marshal’s cell block, that you had arrested 


three people, the wife’s case was still before the grand jury and the mother- 
in-law had been released by the Commissioner downstairs, didn’t you people 
make it clear that either there was going to be Frank Young or his wife that 
you were going to make a case on? A. I didn’t make any implication to that 
effect. 

Q. Didn’t you tell Frank Young that you knew that those narcotics be- 
longed to somebody in that house because you had seen Proctor come there ? 
A. I don’t know what narcotics you are referring to. 

Q. I am referring to the narcotics that were allegedly found -- you 

243 know narcotics were found on the outside of the house? A. Yes, sir. 

Q. No narcotics were found inside? A. Yes, sir. 

Q. Those narcotics I am talking about, any narcotics they found on or 
about the premises of 1421 Allison Street, you had stated you were going to 
make them belong to somebody. A. I didn’t say that. 

Q. Who said that? A. I don’t recall anybody saying it. 

Q. You didn’t tell Frank Young that you knew -- 
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MR. McLAUGHLIN: He has answered. He is arguing. 

THE COURT: It is repetitious. You may ask it so the record will be 
clear. 

BY MR. SMITH: 

Q. You did not ask or make it clear to Frank Young that either the case 
that is present here that was going to be made against his wife or himself, 
when Frank Young said in that case, ‘1 will admit to the ownership of the 
narcotics’? -- isn’t that what he said? A. No, that is not what he told me. 

244 Q. When was Frank Young actually arrested on those premises? A.I 
: wasn’t there. | 

Q. You have no knowledge about his arrest? A. No, sir. 

Q. You have no knowledge about any narcotics being found on the out- 
side of the house? A. Not personally. 

Q. Your testimony is solely to that conversation downstairs about the 
ownership of the narcotics? A. Yes, sir. 


Q. How long did you remain at 1421 Allison Street, Northwest ? 


MR. McLAUGHLIN: That is going beyond the direct. 

THE COURT: The only thing this witness has testified to has been a 
conversation had on the 28th day of February, 1957. You may call him as 
your own witness. 

MR. SMITH: No, Your Honor, | 

THE COURT: Anything further, gentlemen? By anybody ? 

MR. SMITH: That is all. 

MR. THOMAS: That is all. 

MR. BRYAN: That is all. 

MR. McLAUGHLIN; I have nothing further. 

THE COURT: You may be excused. 

(Witness excused.) 

MR. McLAUGHLIN;: At this time the government would like to offer in 
evidence Government Exhibit 1, 1-A and 1-B. 

THE COURT: Is there objection? 

MR. BRYAN: I would like to see them. 
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MR. McLAUGHLIN: And Government Exhibit 2, 2-A and 2-B. 

THE COURT: Is there objection ? 

MR. McLAUGHLIN: And Government Exhibit 3. 

THE COURT: Is there objection? 

MR. McLAUGHLIN: I offer this as Government Exhibit No. 4. 

THE COURT: You adopt that ? 

MR. THOMAS: Just a moment. I don’t think you have seen that one before. 
You may be referring to the one Mr. Smith has. 

MR. SMITH: What do you propose to do, do you want to offer it ? 

MR. McLAUGHLIN: Yes. 

MR. SMITH: We have not offered it. 

MR. McLAUGHLIN: I would like to offer this as Government Exhibit 
No. 4 at this time. 

246 MR. SMITH: Mr. McLaughlin has no witness to offer that. It is a defense 
exhibit. 

THE COURT: You used it on cross-examination. There has been a wit- 
ness produced who has identified it. If the Court is not mistaken, the original 
of this is part of the file of this case. You are adopting it on behalf of the 
government as an original exhibit for your case ? 

MR. McLAUGHLIN: On the part of the government. Yes, Your Honor. 

THE COURT: As part of your case ? 

MR. McLAUGHLIN: Yes. 

THE COURT: The Court will permit it to be done. Is there objection? 

MR. SMITH: My objection is only that the original of that particular 
copy appears in the record. 

THE COURT: Having been used on the stand and referred to as an 
exhibit, the Court will permit it. Any objection? 

MR. THOMAS: For McCoy there is no objection. 

THE COURT: Any objection on behalf of Mr. Young ? 

MR. SMITH: Only the one I stated. 

THE COURT: On behalf of Greenleaf ? 

MR. BRYAN: No objection, sir. 
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247 THE COURT: Let each of the exhibits as offered be received subject to 
the objections noted. 


(Government’s Exhibits Nos. 1, 1-A, 1-B, 
2, 2-A, 2-B, 3 and 4, were received in 


_ evidence.) ‘“ 
MR. McLAUGHLIN: With that, the government rests its case. 
* * *£ * € * * * ‘ 


MR. THOMAS: I would like to raise one matter which is not a motion at 
this time. 7 

I believe Mr. McLaughlin represented that he would produce a witness 
named Hamphill. The defendant is very interested in this man because he is 
a special employee of the premises which concerns the case of McCoy and the 
other two defendants. 

I want to know from Mr. McLaughlin whether he is going to proffer him 
here for our use or whether he is going to call him at any time. If not, I should 
certainly like to make arrangements to call him ourselves. 

248 MR. SMITH: I quite agree with Mr. Thomas. He was identified as one who 
would be called in this case. 

THE COURT: I understand the government has rested its case without 
calling the man. His absence will be subject to certain instructions. If you can «| 
ascertain his whereabouts and get him under proper subpoena -- . 

MR. THOMAS: I would like to proceed to drew up such a subpoena, since 
Mr. Jackson has indicated he knows where he is. Apparently he is working | 


somewhere. 
THE COURT: You may do so. » 
MR. THOMAS: I will do so at the recess. 
THE COURT: Gentlemen, you may proceed with any matter that is before « 
the Court at this time. 
* * *£ * * *£ * xX - 
294 FRANK YOUNG, 


one of the defendants, was called as a witness in his own behalf and, having 


been first duly sworn, was examined and testified as follows: 
* * * * *£ * * & 
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DIRECT EXAMINATION 
BY MR. SMITH: 
Q. What is your full name? A. My full name is Francis DeSales Young. 
I go by ‘‘Frank.’’ It is short for Francis. 
.Q. Prior to your arrest where did you reside? A. At 1421 Allison 


Street, Northwest. _ 
Q. Besides you, who occupied that house? A. I, my wife and my mother- 


in-law and my brother-in-law. 
Q. Do your two little babies live there? A. Yes. 
= x* * * * * * * * 
296 Q. How long have you resided at 1421 Allison Northwest? A. Since 
September of 1956. 


* * *€ KK *£ KK KX 


313 - Q. Officer Thompson testified, as you heard, that he had a conversation 
with you about some narcotics or ownership to those narcotics. Did Officer 
Thompson ever ask you who owned those narcotics? A. On the 28th of Feb- 
ruary I was brought up from the jail to court and I didn’t know what I was 
coming up for. When I got up they took me around in a little room downstairs, 
I don’t know whose room it is, and it was three men in there. One was the 

_ last officer that was on the stand. 

314 Q. Officer Wilson. A. That is him. I seen him in my house, coming 
out of my house. 

Q. You say Officer Wilson was in your house? A. Yes. 

Q. Did you hear Officer Wilson say he was not one of the officers that 
arrested you? A. He was the only oneI did'see. I couldn’t forget his face. 
They -- first of all they asked me did I want to help myself, and I asked him, 
what did he mean by that. So he says, ‘Well, you know, give us a little in- 
formation.”? And sol said, ‘I don’t have any information to give you,’’ and 
he said, ‘Well, you had better find some real quick bécause, or else you 
know you don’t want your wife to go to jail and you too. You know you have 
two little kids.’’ I refused to talk to them after that. I said anybody would 
be so to pry on a person like that, it is too cruel. I didn’t want to talk to them. 
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They took me back to jail. I never admitted anything to them. 

315 Q. Did they tell you that unless you admitted ownership of those nar- 

 gotics they would put them on your wife? A. In that way. That is the way 
it was. They said it was going on one of us. 

- Q. At that time isn’t it a fact that Officer Thompson told you -- 
; * 5 * 5 x aK aK * 

316 (THE WITNESS:) He said, ‘Is this yours?’’ And sol asked him, “Is 
what mine?’ He said, ‘‘This.’’ He said, ‘‘Go ahead and look at it.” I 
looked at it and I said, ‘‘No, this ain’t none of mine.’’ He said, ‘Well, I 
think it is yours.’’ That is what he told me. I said, ‘I can’t do nothing about 
your thoughts, you know.’’ 

Q. At that time was he trying to place ownership of those narcotics ? 


*x* * *£* * * * KX * 


BY MR. SMITH: , 
Q. Did you at any time ask or tell Officer Thompson that you had ob- 


tained narcotics from Chico? A. No, I did not. 

Q. Do you know anybody named Chico? A. I do not. 

Q. Do you know any Arabian who traffics narcotics? A. I don’t know 
any Arabians. 

Q. Do you know any Arabians? A. No. 

317 Q. Do you, or have you ever stated to anybody that you met this Arabian 
known only as Chico on the outskirts of Washington and picked up narcotics ? 
A. I never said it to anyone. 

Q. When you were told, as you have testified, that they were going to 
place ownership of these narcotics on either you or your mother-in-law, what 
did you say tothem? A. He told me, ‘‘They are yours, they are going to be 
yours,’’ that is what he told me. And he said, ‘‘Ha, ha, ha,’’ like that. 

_ Q. Did you or did anyone at your house to your knowledge on January 
12, 1957, sell narcotics to Agent William R. Jackson? A. I didn’t. | 

Q. Did anybody at your house to your knowledge on January 24, 1957, 
sell narcotics to William Proctor or to William Jackson? A.I did not. No- 
body to my knowledge. 





87 


322 CROSS-EXAMINATION 
* £¢+ © ££ &¢ *# & & 
334 BY MR. McLAUGHLIN: 
Q. Didn’t you throw a syringe in the face of Officer Krenitsky? A. I did 
not throw a syringe in the face of Officer whoever you say it was. 
5 ak x %* xe * %* * 
356 WILLIAM R. JACKSON 
was recalled as a witness on behalf of the defendants and, having been previ- 
ously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 

BY MR. THOMAS: 

Q. Mr. Jackson, you have already indicated where you say you passed 
the narcotics to Mr. Greenleaf, -- where Mr. Greenleaf gave you narcotics, 
is that correct? A. Yes. 

Q. You and Mr. Greenleaf alone left the house to go to this area you 

357 point out, is that correct? A. Not alone. 

Q. Who else? A. George Hemphill. 

Q. Did he go along to this point? A. The three of us walked around 
there together. 

Q. Is Mr. Hemphill here now? A. No, sir. 

MR. THOMAS: Nothing further. 

CROSS-EXAMINA TION 

BY MR. McLAUGHLIN;: 

Q. Where is Mr. Hemphill now? A. He is working. 

Q. Has he been here the last couple of days? A. Yes, sir, in this 
courtroom. 

REDIRECT EXAMINATION 

BY MR. SMITH: 

Q. Inthis court the last couple of days? A. Yes, sir. 

Q. Called as a witness? A. He was called for the government. 

Q. Do you know where Mr. Hemphill can be located at this minute ? 
A. Not at this minute. 
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358 Q. Mr. Hemphill was your informer you allege? A. He was my special 
employee, yes, sir. 
Q. He is the one supposed to have made these contacts for you? A. That 
is correct. 
-Q. You don’t know where he is at this minute? A. Not at this minute. 
THE COURT: Anything further, gentlemen? 
MR. THOMAS: Nothing further. 
RECROSS -EXAMINATION 
BY MR. McLAUGHLIN: 
_Q. Have you given Mr. Thomas here the address of Mr. Hemphill? A. 
Yes, sir, I did. 
REDIRECT EXAMINATION 
BY MR. THOMAS: 
Q. Mr. Jackson, was Mr. Hemphill available as of the moment you gave 
me his address? A. No, sir. 
Q. He wouldn’t be available until tomorrow morning? A. I told you to- 
night at 6:00 o‘clock he comes off from work. 
REC ROSS-EXAMINATION 
BY MR. McLAUGHLIN; 
Q. You gave him the address? A. Yes, sir. 
cd * *x* * aE * % * 
381 CLOSING ARGUMENT ON BEHALF OF DEFENDANT McCOY 
MR. THOMAS: Members of the jury,. . . . I think the last thing I 
6-393 would dwell on here is the matter of the special employee which Mr. 
Jackson said accompanied him into these premises. We heard from Mr. Jack- 
_ son this afternoon that Mr. Hemphill, special employee, was here for two 
394 _ days, and we know that Mr. McLaughlin announced him as a witness. 
Why, after two days, was Mr. Hemphill sent home? We understood he was going 
to be here. It would seem to me -- or rather, as a matter of law you can draw 
from that, from the fact that a witness who has been announced or a witness + 


whom the government knows where he lives, if he is not brought here, you can 
decide from that and the Judge will instruct you accordingly, if that witness had 
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come into this court to testify he would have testified in such a way as to do 
harm to the government’s case. 

You may recall that I went into very great detail with Mr. Jackson about 
each movement in that room at these premises we have heard so much about 
here. When there is a case such as this one here where you have a govern- 
ment agent testify it is always an advantage for the defense to have the person 
who accompanied him, if there was one, to testify also. The government knows 
that too. | 
How is it that after Mr. Hemphill was here two days he was sent home 

without any notification given to the defense? How is that? Is it perhaps be- 
cause if Mr. Hemphill had taken the stand and was cross-examined in detail, 
that his testimony may have been substantially different from Mr. Jackson’s ? 
_ I say to you that Mr. Mc Laughlin had a duty to present Mr. Hemphill here, 
395 not that he could do so or not do so if he wanted, but his duty was to put 
him here, his duty to the public who pays his salary. But he did not bring 
him here, so we have Mr. Jackson coming along here and Mr. McLaughlin 
knows and I know and a great many other people know that when a government 
agent or policeman gets on the stand and says, this is the way it was, and then 
he is supported in return, regardless of what his testimony is or how it is 
twisted, he has the psychological support of the whole U.S. and you must nec- 
essarily pay him a certain amount of respect whereas when a man comes in 
here in the position of these three men, you must say there is something 
wrong here with this man, and that is what the defense is faced with. 

If Mr. Hemphill had been brought here to go under cross-examination, I 
wonder whether Mr. Jackson’s story would have seemed quite as logical or as 
true. 

Bear in mind that Mr. Hemphill is not available. 

MR. McLAUGHLIN: Oh, yes. We gave him his address and all. 

THE COURT: The jury have heard the' matters that related to him. Of 

_ course, that is a province that is their province. 
396 MR. THOMAS: Mr. McLaughlin says he gave his address tous. You 
heard Mr. Jackson testify that Mr. Hemphill is not available until 6:00 o’clock 
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this evening, which would mean we would have to ask this Court to hold this 
case as it has been going on now in the third day in order to bring Mr. Hem- 
phill here, and I say to you again that Mr. McLaughlin maybe is just bluffing a 
little bit. But he may be -- 

MR. McLAUGHLIN: Is my friend questioning we gave him the address ? 

THE COURT: Do not go outside the evidence. The jury knows what it 
was. They heard the reference to Mr. Hemphill, the fact the address was. 
given. They also heard the Court ask whether all the evidence was in and 
we have proceeded in this manner. 

MR. THOMAS: Mr. McLaughlin will have a chance to talk to you again 
and I am sure he will give you an explanation of why he sent Mr. Hemphill 
home without giving us an opportunity -- 

MR. McLAUGHLIN: Has he got any information that I sent him home ? 

THE COURT: You will have to base it entirely on the testimony. All 
we know is what was testified to by Agent Jackson. 


* *+ * * * * * * 


401 September 12, 1957 
x * * * *x x * x 

403 MR. SMITH: Good morning, ladies and gentlemen of the jury, Your 

Honor. 
aK * * * * ae * * 

404 When this case first opened, Mr. McLaughlin identified certain people 
who were to be called in support of the government’s case. Among those 
people was a Mr. Hemphill. He was there when the narcotics were trans- 
ferred. The arrangements for the purchase of narcotics were allegedly made 

405 to him. You will recall -- and His Honor will tell you your recollection 

| governs, it is not anything I say or any of the persuasive powers of Mr. Mc- 
Laughlin. That is not what is supposed to sway you. You are supposed to take 
the facts as they are. . 

You will recall that Mr. McLaughlin said, ‘‘Among the people we are 


going to call after the police officer will be Mr. Hemphill.’’ He even looked 
out in the court and said, ‘‘He isn’t in the court now, but he will be here.’’ 





¢@ 


@) 


91 





Then he identified the other people. When Mr. Jackson got on the stand 
his testimony was built around this special employee, what he saw, how he 
saw these narcotics transferred. Yet, when the time comes for us to feel 


that this man is going on the stand next, he is missing. The only person 


| 

f who has ever seen any narcotics transferred other than the police officers who 
i testified, obviously interested person, is not here. 

if _ Mr. McLaughlin will make it appear to you that we knew where he was 

¢ and how to get him. We could only reasonable and logically rely upon his 


representations that he was going to be here. As the case ended up with no 
_ Hemphill, not the opportunity to really test the only other eye witness of what 

406 happened, he is not here. He could easily be called the missing stool 

pigeon. That is what it amounts to. He is not here. 
* * * * *£* K€ K& 

e 410 Ladies and gentlemen, if he did not know what that money was being used 
for, aren’t we faced with the one single fact that Officer Jackson believe, 
didn’t know, believed that money was being used for the purchase of narcotics? 

411 Maybe he was sent out there to purchase narcotics, to use this stool 
pigeon, they call them now, special employees of the Bureau of Narcotics. 

Ladies and gentlemen, I asked you how many had been jurors in narcotics 
cases before. Just about everybody raised his or her hand. Therefore, you 
know by virtue of your own experience that these special employees are people 

. ¢, who either have been charged with narcotics or some other violation, who 

| have not been convicted, and who were doing what the government calls coop- 
| erating. ‘‘Cooperating’’? merely means, tell them to try to save their own 
necks, or try to get the government off them either before sentencing or before 
| they are charged. 
i | Who employes them ? Are they employed by Civil Service ? Do they go 


/ through the test of character and examination by the F.B.. to be sure they 
nN are enforcement officers? They are not enforcement officers, They are 
a \ narcotics addicts, victimized by these agents in an effort to catch other people. 


They are unstable people to say the least. They are frightened people, 
we all know. They would put anybody in to save their own neck. They would 
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create these things to gain favor of the government. That is a fact and we all 
| know it. 

412 That would be difficult even if the man did these things, if he came to 
the court so we could cross-examine him and find out why he did these things . 
and on that stand you could observe him, you could teil. : 

I could even do what Mr. McLaughlin did, after I put Frank Young on the 
stand and said, ‘‘This man is a young man in his early 20’s; when he was 19 
years old the policeman caught him with a gun in his pocket. That is the 
single offense in his lifetime. 

Mr. McLaughlin soon abandoned that line of questions. If he had put 
Hemphill on the stand, I would say Mr. Hemphill -- 

MR. McLAUGHLIN: No, no. 

THE COURT: Mr. Hemphill was not put on the stand. 

x* * * * *& * x 

MR. SMITH: .. ... Now, inthis case every single thing favorable 

414 to the government has been brought out. You can believe that. As a 
prosecutor Mr. McLaughlin has no peer, Every technique, every strategy, 
everything to makethis case on behalf of the government; if you have seen me 
him before, you know it, it has been fully exploited. ‘ 

The only thing is, he doesn’t have enough. He just didn’t have enough. 
He knows what he has to work with. That is why he didn’t have Hemphill here. 

415 Iam not saying Mr. McLaughlin didn’t have anything by him not being 
here. Mr. McLaughlin knows what his presence might do. He is not here. He 
led us to believe he would be here and he was the most surprised person in 
the world when he looked around and Mr. Hemphill was not here. We asked, ¥ 
‘Where is he ?’’ And he called Mr. Jackson right before you, ‘Mr. Jackson, ; 
where is he ?’’ 
| Mr. Jackson said he is somewhere, but we might be able to find him at 
6:00 o'clock. Tell me, what District Court in the United States of America #) 
will bring a witness in to testify, let’s say he was available at 6:00 o’clock at 

- the latest. 
The idea is that these people here could have gotten Hemphill in here if 
_ he is so important to them. 
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The fact he is not here is his own negligence. Now they are trying to 
make like this witness is so important because he is not here. That is the 
only thing they have to work with. That is not a fact. 

Mr. Thomas asked his Honor for a forthwith subpoena. That wasn’t a sham 
or a guesture. (sic) We wanted him here or we wouldn’t have asked for a 
forthwith subpoena. We would never go before His Honor with anything so 
frivolous. We wouldn’t ask for a forthwith subpoena for anyone we weren’t 


proposing to use. 


416 Your Honor asked us to make an effort to get that man in here and we 


couldn’t get him in here. The government is charged with the responsibility 
of having him here, if not legally, certainly morally, after he stands up and 
identifies him to you as somebody who would testify and tells us he would be 
here. 

* od 5 K * * * * 
439 CLOSING ARGUMENT ON BEHALF OF DEFENDANT GREENLEAF 
MR. BRYAN:. . . . Ihave just one other thing to mention, and that 


448 is about this fellow Hemphill. You, as jurors, had every right to expect 


449 that man here, every right to expect that man here to testify. You have 


a government agent coming here and here is a man under his supervision and 
ostensibly working with him for the sole purpose of corroborating and present- 
ing to you facts that will corroborate the principal agent. 

There is no question about him being there, according to Jackson. He is 
available, he doesn’t show. Jackson has lied andI say he has lied, he couldn’t 
have been honestly mistaken. 

You can’t mention two defendants at one time under oath and then the 
next time say, ‘‘No, this isn’t right, there were three.’’ It didn’t happen this 
way two weeks after he gets the arrest warrants. It happens this way a year 
later. You can’t be honestly mistaken. It is an unmitigated lie. 

You have a right to infer that this Hemphill would come into court and 
refuse to sustain Jackson in anything that he said. He couldn’ sustain him in 
this and sustain him on the testimony he gave in open court. And Hemphill 
-- I don’t know, he was smart enough not to be put in the middle and in the 
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box. You are entitled to that testimony and not only that Jackson was in this 
place, he said he knew this man Blake. 


* * * * *£ *© %*X %* 


460 CHARGE OF THE COURT 


THE COURT: Ladies and gentlemen of the jury, we have reached the 
point in this case where all the evidence being before you, and the arguments 
of counsel having been completed, it now becomes the Court’s responsibility 
to instruct you as to the law which will govern you in reaching your verdict 
in this case. 

It is your responsibility to accept the law as it is outlined to you by the 
Court and the division of function is the Court is the sole judge of what the 
law is that applies to the particular case and you, in turn, are the sole judges 
of the facts. ; 

I would be as jealous of my right, that you not invade the field in determin- 
ing what the law of the case is as you, in turn, should be that I should not invade 
your field in determining what are the facts. 

Along that same line you are instructed that statements of counsel do not 
constitute evidence, and remember also that if the attorneys’ recollection or 
if the Court should comment upon the evidence, even the Court’s recollection 
is not binding or controlling upon you, nor is that of counsel, but it is your 
recollection of the evidence and your recollection alone, which must guide you’ 


_ in governing you in reaching a verdict in this case. 
461 ‘When you retire to the jury room you will take with you the copy of the 


indictment which was returned by the grand jury. The Court instructs you 

that an indictment is not evidence against any of the defendants. The sole purp- 
ose of the indictment is to inform the defendants of the charges which have been 
preferred against them and the charges that they must answer when they come 
into court. 

An indictment has no probative value. It doesn’t prove anything. You 
should not consider the indictment to be entitled to any probative value in 
reaching your determination of the guilt or of the innocense (sic) of any of these 
defendants. 


aa 





463 
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The indictment in this case is drawn in three counts. The Court is going 
to refer to them in the order in which they appear. The first count charges 
that the defendants Frank Young, Cokie Greenleaf, and Earl McCoy, on the date 
of September 29, 1956, did sell, barter, exchange and give away to William R. 
Jackson a narcotic drug, that is, 100 capsules containing a mixture totalling 
about 118.6 grains of heroin hydrochloride and milk sugar not in pursuance of 
a written order written for that purpose. - 

462 The second charge is with reference to the same date, September 29, 1956. 
The same three defendants purchased, sold, dispensed and distributed not in 

the original stamped package and not from the original stamped package a nar- 
cotic drug, that is, 100 capsules containing a mixture totalling 118.6 grains of 
heroin hydrochloride and milk sugar, and that is the same drug mentioned in 

the first count of the indictment. | 

The third count referring to the same defendants on the same date, Sep- 
tember 29, 1956, charges them, that they did facilitate the concealment and 
sale of a narcotic drug, and refers to the same narcotic drug in the first and 
second counts, and charges them that the said heroin hydrochloride had been 
imported with the knowledge of the three defendants upon trial. 

You will note that those three counts refer to the same date, the date of 
September 29, 1956, and the fourth and fifth counts relate to a different date 
and involved but the defendant Frank Young. 

The fourth count charges on the date of February 3, 1957, that he did 
sell, dispense and distribute not in the original stamped package and not from 
the original stamped package a narcotic drug, and that the particular capsules 
on that occasion totalled 585, containing a mixture totalling 487.8 grains of 
heroin hydrochloride, quinine hydrochloride, and mannitol. 

The fifth count with reference to the same date of February 3, 1957, 
charges Frank Young that he facilitated the concealment and sale of a narcotic 
drug, referring to the same drug mentioned in Count 4, of the same quantity 
and nature, with the knowledge of Frank Young that it had been imported into 
the United States contrary to law. 

In those five counts these following statutes are tnvalved, and the Court 
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will charge you with their regard. 

First, "It shall be unlawful for any person to sell, barter, exchange or 
give away any of the drugs mentioned" and as a consideration in the sections 
of this law, these particular drugs of heroin hydrochloride are drugs which 
are covered by the law, and continuing, "It shall be unlawful to sell, barter, 
exchange or give away any of the drugs mentioned, except in pursuance of a 
written order of the person to whom said article is sold, bartered, exchanged, 
or given, the written order to be on a form to be issued in blank for that 
purpose by the Secretary of the Treasury." 

The Court instructs you that the method of operation is the government 
of the United States, and particularly the Treasury Department, requires that 
this particular type of drug be dispensed, sold, bartered, exchanged or given 
away, aS a result of a written order on a form to be issued in blank for that 

464 purpose by the Secretary of the Treasury. 

That applies, of course, to the first count involving all three. 

Now, in the fourth count and also with reference to the second count, 
another statute provides as follows: "It shall be unlawful for any person to 
purchase, sell, distribute or dispense or distribute any of the drugs mentioned 
in this section,"’ and heroin is one of the drugs mentioned, "except in the 
original stamped package or from the original stamped package, and the 
absence of appropriate tax paid stamps on any of the aforesaid drugs shall 
be prima facie evidence of the violation of this section by the person in whose 
possession the drugs shall be found." 

Now, with regard to that, the Court instructs you that in the importation 
of these drugs of which this type is a common one, as they cross the Customs 
barriers there is put on the package itself a seal. It is not unlike the seal you 
see on a package of cigarettes. As you use it, breaking the seal has the force 
and effect, as the Congress intended, that there shall be no sale or dispensing 
of the drugs mentioned in the statute unless they were from the original 
stamped package. 

Now, the third count, which charges all three, and fifth count which 

465 charges the defendant Frank Young alone, is based upon this statute. 

"If any person fraudulently or knowingly imports or brings any narcotic 
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drug into the United States or any territory under its control or jurisdiction 
contrary to law, or assists in so doing or receives, conceals, buys, sells or 
in any manner facilitates the transportation, concealment or sale of such nar- 
cotic drug after being imported or brought in, knowing the same to have been 
imported contrary to law,’’ shall violate this section of the law. 

The statute further provides as follows: ‘Whenever on trial for a vio- 
lation of this section, the defendant is shown to have or to have had possession 
of the narcotic drugs, such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the possession to the satis- 


faction of the jury.’’ 

As against the charges and against the statues, the Court wants to give 
you some general instructions which apply in all cases. The law is that at the 
outset of the trial the defendant is presumed to be innocent and the burden of 
proof is upon the government to prove the defendant guilty beyond a reason- 
able doubt. 7 

It means that the government is required to prove that the defendants, 


_ each one of them, is guilty of the offenses charged. 

466 The defendant is not required to prove his innocense. (sic) Unless the Govern 
ment sustains the burden of the proof to prove beyond a reasonable doubt the 
guilt of the defendant and each and every offense charged, then it is your re- 
sponsibility to find that particular defendant not guilty. 

Now, as the Court told you on the question of the definition of a reason- 
able doubt, you are instructed it means such a doubt as would leave the jurors’ 
minds, after a candid and impartial investigation of all the evidence, so unde- 
cided that the juror is unable to say that he has an abiding conviction of the 
defendant’s guilt, or such a doubt as in the graver and more important trans- 
actions of life would cause a reasonable and prudent man to hesitate and pause. 

If the evidence fails to come up to this standard, it is sufficient to warrant 
such a doubt. If you have such a reasonable doubt, the law says the defendant 
shall have the benefit thereof and in such cases your verdict should be not guilty. 

The words ‘‘reasonable doubt”? must be given their usual or ordinary mean- 


ing. The government is not required, in bearing the burden of proof, to prove it 
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beyond ali doubt. They must convince you and convince you beyond a reason- 
_ able doubt. This doubt must not be trivial or whimsical or based on groundless 
467 conjecture. It must be one that arises out of the evidence or lack of evi- 
dence and one that appears to you to be reasonable in the case. If you can recon- 
cile the evidence with any reasonably hypothesis with the innocence of the de- 
fendant, you should do so, and in that case, against any particular defendant or 
all defendants your verdict should be not guilty. 

In determining whether the government has established the charge against 
each of these defendants as outlined in these five counts, you must consider and 
weigh the testimony of all the witnesses who appeared before you. 

You are the sole judges of the credibility of such witnesses which means 
you must decide which to believe and to what extent to believe them. In deter- 
mining whether to credit the testimony of any witness and in deciding how much weight 
to attack (sic) to his testimony or her testimony, you have the right to consider 
the demeanor of the witness on the witness stand, his or her manner of testify- 
ing and whether the witness impresses you as having an accurate memory and 
recollection of the facts about which he or she is testifying, whether the wit- 

_ ness impresses you as a truth-telling individual, whether the witness has any 
468 interest in the outcome of the case. Where a witness has a deep, strong 
personal interest in the outcome of the case the temptation is strong to color 

or pervert or withhold the truth. 

All these factors you may consider as well as any other matters which 
appear important to you in reaching your decision as to whether the witness is 
telling the truth or telling a falsehood. If you find any witness wilfully testi- 
fied falsely as to any material fact concerning which that witness could not 
possibly be mistaken, you are at liberty, if you deem it desirable to do so, to 
disregard the entire testimony of that witness or any part of the testimony of 
such a witness which you may find to be corroborated and which in turn you 
believe to be true. 

Now, you are instructed that while the law makes the defendant a competent 
witness in this case to testify, you have a right to take into consideration his 
situation and in this case two of these defendants were confronted with convic- 
tions of criminal offenses. 


> 
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As the Court recalls, the defendant Frank Young admitted having been 
previously convicted of the possession of a dangerous weapon, and the defend- 
_ ant Cokie Greenleaf also admitted possession and a conviction of possessing a 
469 dangerous weapon. There was a period in the growth of our law when a 
defendant was not permitted to testify.. That has been changed in most states 
and has been changed in the District of Columbia by enactment of statute. 

The District of Columbia Code provides, ‘‘No person shall be incompetent 
to testify in either civil or criminal proceedings by reason of having been con- 
victed of a crime, but such fact may be given in evidence to affect his credit 
as awitness.”? 

Accordingly, under this practice, the defendant as a witness is permitted 
to testify, but when confronted as he was here and admitted the convictions of 
these particular offenses against each particular defendant, it went into the 
record simply to aid you to credit and evaluate his testimony as it affected him 
as a witness upon the stand. 

You are to give no other credence or no other effect to such conviction. 
Consider it only insofar as in your opinion you think it affects the credibility 
of the witness and the particular defendant in question when he was testifying 
on the stand. 

The Court desires to go back and refer to the counts of the indictment as 
they are set forth. 

As the Court said, the first three counts refer to an alleged transaction 

470 alleged to have occurred September 29, 1956. That is a matter which is 
before you. And the fourth and fifth counts relate to alleged transactions which 
occurred February 3, 1957. 

With regard to the first count, all three of these defendants are charged 
accordingly. The Court charges you that if there is a scheme, agreement, joint 
venture, enterprise, wherein there are present two or more persons and those 
persons aid and abet and encourage each other to do the act assigned him in 
furthering of that venture or enterprise, then each would be, depending upon the 
evidence and your believing it beyond a reasonable doubt, guilty of the offense 
with which each stands charged. 
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In other words, a person who advises, incites or connives the commission 


of a criminal offense and does something in furtherance of that scheme, enter- 
prise or venture, would be jointly guilty of the offense with which they stand 
charged. To aid and abet comprehends all assistance rendered by words, ac- 
tions, encouragement, support or presence, actual or constructive. 

To render assistance, should it become necessary, in other words, to aid 

471 and abet another to commit an offense, it is necessary that a defendant in 
some manner associate himself with a venture and that he participate in it as 
in something that he wishes to bring about and that he seeks by his actions to 
make it successful. ; 

In the same vein the Court charges you that a joint venture undertaken by 
two or more persons is an act which is jointly to carry out a common project. 

If you believe and believe beyond a reasonable doubt that Frank Young, 
Cokie A. Greenleaf and Earl McCoy, on September 29, 1956, pursuant to a 
common design, scheme, joint venture, or joint enterprise, under took to sell, 
barter, give or exchange to narcotic agent William R. Jackson a narcotic drug, 
that is, 100 capsules containing a mixture of about 118.6 grains of heroin hy- 
drochloride and milk sugar, not in pursuance of a written order, not in pur- 
suance of that written order to William R. Jackson, and if you believe that and 
believe it beyond a reasonable doubt, it would be your duty to convict him. . 

If you believe that one or two or one alone did, as the indictment charges , 
any of those acts, that they were not acting in concert in a joint enterprise, 
venture, or under a common scheme, that person and that one alone was doing 
the act, and you believe that and believe it beyond a reasonable doubt, it would 

472 be your duty to convict that particular defendant. 

On the other hand, if you have a doubt based upon the evidence or the lack 
of evidence, a reasonable doubt arises therefore, that they did the offense with 
which they stand charged in that first count, then, of course, it would be your 
duty to acquit that particular defendant or all of the defendants. 

Now, with regard to the second count charging on the same date that each 
of these defendants, acting in concert or acting as a joint venture or enterprise, 
if you find that they purchased, sold, dispensed and distributed not in the original 
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stamped package and not from the original stamped packaged the same drug 
mentioned in count No. 1, and you believe they were acting in concert., acting 
together, in a joint venture, and believe it beyond a reasonable doubt, then it 
would be your duty to convict each of them. If you believe of the three there 
was only one or two, and believe that they, from the evidence and beyond a 
reasonable doubt, did the act which they are charged with, it would be your 
duty to find that one or those two guilty. 

And, on the other hand, if you have a doubt based upon reason, a reason- 
able doubt that comes from the evidence or lack of evidence, then it would be 
your duty to ascribe that to the defendants and it would be your duty to find 

473 them not guilty. 

In the third count which charges on the same date and involving the same 
drugs and the same quantity mentioned, if you find that, as the statute provides, 
the drugs had been imported with the knowledge of the three, contrary to law, 
and you believe that and believe it beyond a reasonable doubt, it would be your 
duty to convict. 

If you have a doubt based upon reason, it would be your duty to acquit. 

Now, in regard to that same particular third count, which is likewise 
applicable to the fifth count, you are instructed, since the statute so provides, 
that if you find that one, two or more, or in pursuit of a common scheme, ven- 
ture, enterprise, they did have the drugs under the conditions as prescribed in 
the third count and fifth count, then the possession of them would be sufficient , 
unless there is a reasonable explanation for that possession, and you have had 
the benefit of testimony of each of the three concerning it. So it becomes an 
issue of fact where the truth lies. — 

The theory of the government, as the Court understands it, is that on that 
occasion with a sum of money given allegedly to the defendant Greenleaf -- 
there was a prior conversation out of the presence of the Agent Jackson -- he 

474 testified only that Greenleaf said he had contacted his man and he came 
back later and said it was all right. 

And as a result of the conversation, the testimony onthe part of agent 
Jackson was that keys which appeared to be auto keys were given by the de- _ 
fendant Young to the defendant McCoy, and McCoy left and left with Greenleaf, 
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and that thereafter and in the District of Columbia, the drugs in the amount 
and of the description in those first three counts were turned over to him. 
And if you believe that and believe it beyond a reasonable doubt, it would 


be your duty to convict. 

On the other hand, the defendants have given you their explanation in their 
testimony on how they happened to be present. The defendant Greenleaf testi- 
fied he received money from the agent Jackson but it was for use in gambling 
which was going on in the premises. And defendant McCoy has testified that 
Greenleaf got the money under those conditions. Where it involves the defend- 
ant McCoy he has testified that he did not leave to get such narcotic drugs but 
had a date on that particular occasion with his girl, who appeared and testified 
as a witness, and you have had the explanation of the defendant Young that he 
did not traffic in drugs that night and therefore is not to be found guilty of this 
offense by reason of the defense he gave. 

475 Those are the issues. It is for you to say where the truth lies and return 
your verdict accordingly. 

The Court has gone over the elements of the counts inthe second and _ 
third counts, and they apply so far as the law is concerned in the alleged sale, 
dispensing or distribution not in the original package and purchased not in 
the original package, as is charged in the fourth count. Here, of course, there 
is only the defendant Young on trial. 

You heard the testimony of the agents, what happened. Armed witha 
warrant of arrest they did apprehend the defendant where they allegedly found 
the drugs. | 

You heard the testimony of the defendant himself, that he had no drugs on 
his person, that he went to his home, these people set upon him, the inference 
being that someone else placed the drugs there. Now, as in many cases, ex- 
traneous matters are brought in, but your obligation and oath is to try the case 
according to the charges as brought with the evidence which is adduced here 
in open court. : 
| There has been reference to the absence of a witness by the name of Hem- 

476 phill and the Court instructs you that failure on the part of one side or the 
other to call a witness peculiarly within the province of that side to call will 
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raise a presumption that had the witness been called his testimony would have 
been adverse to that particular side. In this particular case, Mr. Hemphill 
could have been called by either side. He was not called, and you heard the 
argument on both sides concerning the failure to produce him and to have him 
testify accordingly. 

In this particular case you will return: separate verdicts as against each 
of these counts. In the first three they involve the three defendants and ac- 
cordingly, as you are interrogated by the clerk, you will return verdicts of 
either guilty or not guilty as against each of the three defendants. | 

In the fourth count there is but the defendant Frank Young charged, as 
is true in the fifth count. 

On those you will return your verdicts of either guilty or not guilty 
concerning him. 

Before you retire, the Court will ask that counsel approach the bench. 

(At the bench:) 

THE COURT: Are there any objections or any special requests for special 

477 instructions either side desire the Court to give before the jury retires ? 

MR. THOMAS: May I say with respect to your statement on the principle 
on the matter of Hemphill not being here, I must tell your Honor that I, for the 
past day and a half or so,kept asking, I believe Mr. Smith and Mr. Bryan, ‘Is 
Hemphill here?” I may have asked someone else. I said it with a great deal 
of enthusiasm, ‘Is Mr. Hemphill here ?” I was assured he was here. 

THE COURT: Is that of record in the case ?. 

MR. THOMAS: No. I am saying this is prelude to what I want to say about 
the instruction Your Honor gave. I had no knowledge of where Mr. Hemphill 
lives. I didn’t think it was necessary to have that inasmuch as he was a govern- 
ment witness. The government announced that he would be a witness. I under- 
stood that. If I saw the manI didn’t know him. The government apparently sent 
him away. Certainly, there is no other thing to draw from that. 

I respectfully submit that Your Honor’s statement of that principle setting 
forth the facts as you did, that either side could have called him -- Your Honor, 
I could not have called that witness. I had no idea where he was. I was depending 
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upon that witness, and I say in all sincerety I was yearning to get to that witness 
478 in view of Mr. Jackson’s testimony. I would respectfully ask Your Honor 

to restate your instruction on that matter and say that was a government witness 
announced by the government, and being a special employee of the government, 
he should have been called by the government, and it is adverse to the govern- 
ment’s case. . 

MR. SMITH: I would like to say very briefly, as Mr. Thomas has said, 
your instruction gave the impression that witness was available to both sides, 
when in fact, he was not. 

I wish your Honor would instruct the jury what constitutes actual possession 
of the drugs. There is no testimony to show that those drugs were found in the 


possession of Young, but outside the house. Your instruction, as I understand 


it, very respectfully, would give the impression that the drugs were found on 
Frank Young. 

THE COURT: I will grant the substance of that. 

MR. BRYAN: I will concur in Mr. Thomas’ statement that he was not avail- 
able to the defense and his absence should be charged to the government. Jack- 
son said he would be available. He said he would be available after 6:00 o’clock 
tonight. ‘ | 
MR. THOMAS: May I add that I think it has been the practice of the As- 

479 sistant United States Attorney’s Office, when they have such a witness, 
before they let him go he is proffered. I think Your Honor is well aware of 
that. That was not done in this case. 

THE COURT: There is no requirement of that. Mr. McLaughlin, do 
you want to add anything? 

MR. McLAUGHLIN: No, I have nothing to add. | 

THE COURT: The Court will explain a little more on the word ‘‘posses- 
sion,’’ especially as it appears in this statute, especially in counts 3 and 5. 

I will qualify that instruction about the failure to call the witness to the 
extent of saying that the Court did not mean literally that he was available to 
both sides but he was identified and was here and he appeared and was identi- 
fied by the government and was not called by the government. Can you phrase 
that ? 
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MR. THOMAS: Does your Honor say you wanted to phrase it in the 

language you indicated to us ? 

THE COURT: That Hemphill was identified as a government witness and 
apparently was in the witness room for several days. 

MR. THOMAS: I understand he was when the trial began, and the second 
day. 

480 THE COURT: And therefore would not have been available for call by 
both sides. 

MR. THOMAS: At the time our case went on he had gone. 

MR. Mc LAUGHLIN: We don’t have to call any witness that we identify. 

THE COURT: I will give the instruction that he was identified by the 
government as a witness, apparently was in attendance for several days, and 
was not called, and the presumption would apply as has been given. 

MR. SMITH: When Mr. McLaughlin identified him he did not stand up. 
He was not present in court. 

THE COURT: The record shows he was here for several days. 

MR. BRYAN: Thank you. 

(In open court:) an | 

THE COURT: Ladies and gentlemen of the jury, in our local practice, 
the court calls the attorneys to the bench from time to time, and from time to 
time they do approach the bench themselves. 

First and foremost, you are to indulge no unfair inferences toward these 
defendants on what transpired at the bench. It is necessary because of law 
and on the question of evidence. In this particular regard, the Court has charged 

481 you concerning the absence of the witness Hemphill. It was stated in broad 
language he was available to both sides. 

Counsel has called my attention to the fact that he was identified as a 
government witness on the opening day and on the record apparently he was in 
attendance in this court for several days, and therefore was a government wit- 
ness in that sense and they were not in a position to avail themselves of him. 

You have heard the testimony concerning that, and it rests with you to 
evaluate it and give it such weight as you find the evidence bears out. Is there 
anything further ? 
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MR. THOMAS: I have nothing further. 

MR. SMITH: There was the second point. 

THE COURT: Yes. 

Counsel have also asked the Court to instruct you on the definition and 
its use in the law and particularly as it applies in this case concerning posses- 
sion, and especially as it applies in the last two counts, which are the fourth 
and fifth counts of the indictment. 

You are instructed that the word ‘‘possession’’ is used in the law as it 
is used in the popular sense, to be one’s person, to be manually held by the 

482 person, or if not, to be in a position near him where the indications are 
where he is exercising domain and control over it. It does not literally mean 
it must be possessed, that it must always be with him personally. 

There is an issue raised in the fourth and fifth count concerning where 
the particular drugs introduced as evidence against the defendant Frank Young. 
You heard the government’s testimony concerning it and you heard his explan- 
ation of having no connection whatever with it. 

If you believe and believe beyond a reasonable doubt that Frank Young 
did have the drug mentioned in Counts 4 and 5 and that he fell and fell in the 
place as shown by the testimony according to the officers, and they afterwards 
went back within a short time and found it, that would be possession within the 
definition. On the other hand, if he never had it and never exercised control 
or domain over it and that was put there by another -- I think some of the 
counsel have used the expression ‘‘stashed by another,’ -- of course, that 
would not be in the possession of Frank Young. 

Is there anything further ? 

MR. SMITH: I am satisfied. 

MR. BRYAN; I am satisfied. 

MR. THOMAS: I am satisfied. 

THE COURT: When you retire, you will select from among your members 
a foreman or forelady, who will conduct your deliberations for you. Your verdict 
must be a unanimous one. You must return verdicts of guilty or not guilty against 
each defendant mentioned in each of these particular counts and the counts will 
be taken in this order. 
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The exhibits are available. They will not be sent to you unless you require 
them. The clerk is instructed if the jury asks for them they shall be sent to 
you for the purpose of your making use of them in connection with your deliber- 
ations in this case. 

There is in this case the return of five verdicts against Frank Young, three 
verdicts against Cokie Greenleaf, and three verdicts against the defendant Earl 
McCoy. To aid you, the Court will direct the clerk to make an outline of those, 
so you may have before you and know exactly the way in which your verdict ap- 
plies to each of these defendants. 

Is there anything further ? 


Very well, you may retire at this time and consider of your verdict. 
* x x * * * a * 


/Filed September 13, 19577 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
vs. : Criminal No. 351-57 
#1 Frank Young Charge Vio. Fed. Narc. Laws 


#2 Cokie A. Greenleaf 
#3 Earl McCoy, Jr. 
Defendant 


On this 13th day of September, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, returns 
into Court at 10:00 A.M. and retires to resume their deliberation ; whereupon 
the said jury upon their oath say that the defendant Frank Young is guilty on 
counts 3 and 5, and not guilty on counts 1, 2 and 4; Cokie A. Greenleaf is 
guilty as indicted; and Earl McCoy is not guilty on counts 1, 2 and 3; and 
thereupon each and every member of the jury is asked if that is his or her 
verdict as to Frank Young on counts 3 and 5 and each and every member 
thereof say that the defendant Frank Young is guilty on counts 3 and 5. | 
The case is referred to the Probation Officer of the Court and the defend- 
ants Frank Young and Cokie Greenleaf are remanded to the District of Columbia 
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Jail, and the defendant Earl McCoy is discharged. 
By direction of 


JAMES R. KIRKLAND 
Presiding Judge Criminal Court # ONE 


*¥* * *£* * *€* * KX * 


39 /Filed November 14, 19577 


United States of America : ; 
Vv. Criminal No. 351-57 
FRANK YOUNG 
JUDGMENT AND COMMITMENT 

On this 8th day of November, 1957 came the attorney for the government 
and the defendant appeared in person and by counsel, Lawrence Smith, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Violation of Section 174, 
Title 21, United StatesCode as charged in Counts Three and Five and the 
court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Ten (10) years on Count Three; Ten (10) years on Count Five, said 

sentence on Count Five to run concurrently with the sentence im- 

posed on Count Three, 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ James R. Kirkland 
United States District Judge 
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NOTICE OF APPEAL 

Name and address of appellant: Frank Young, D.C. Jail; Offense: Vio. Title 
26, U.S. Code 4704a, 4705a; 21 U.S. Code 174. Concise statement of judg- 
ment or order, giving date, and any sentence: Sentenced to imprisonment for 
a period of 10 years on Ct. 3; 10 years on Count 5; said sentence on Ct. 5 to 
run concurrently with sentence on Ct. 3. KIRKLAND, J. 11-8-57. Judgment & 
Commitment filed 11-14-57. Name of institution where now confined, if not 
on bail: District of Columbia Jail, 200 19th St. S.E., Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 


* * * %* %*£ * %* * 
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No. 14288 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Did not the trial court’s amended instructions to the jury 
on count three of the indictment correctly interpret the absent 
witness rule? 

2. Should not this Court affirm the judgment below without 
further inquiry, since all other errors claimed by appellant re- 
late solely to his conviction on count five and since the sen- 
tence on that count runs concurrently with that received on 
count three? . 

3. Was not appellant properly convicted en_count five: 

(a) since the Government’s evidence was obtained-trom his 
person incident to a lawful arrest without a warrant; and - 

(b) since testimony to which he now objects was elicited 
by his own counsel on cross-examination, was the product of 
a valid search, and in any event could not have led to an 
improper verdict? 

497579-—59——_1 (I) 














Counterstatement of the case 
Statutes involved 

Summary of argument 
Argument: 

I. Appellant was validly convicted on count three, since the 
district court properly instructed the jury on the absent 
witness rule 

II. In view of the validity of the conviction on count three, 
the judgment below may be affirmed without further in- 


' JIT. Appellant was properly convicted on count five 
A. Having probable cause to believe that appellant had 
committed a narcotics offense, the officers were 
fully authorized to arrest him without s warrant_-_ 
B. The testimony concerning marked money was elicited 
by appellant’s counsel, was the product of a legal 
search, and was unimportant to the Government’s 


Conclusion 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14288 


Frank YOUNG, APPELLANT 
v. 


Unrirep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 8, 1957, in the United States District Court for the 
District of Columbia, an indictment was.returned against ap- 
pellant and two co-defendants, Cokie A. Greenleaf and Earl 
McCoy, Jr. Counts one, two and three, respectively, charged 
that in the District of Columbia on September 29, 1956, the 
three defendants: (1) distributed heroin without receipt of 
@ written order in violation of 26 U.S.C. § 4705(a); (2) pur- 
chased and distributed the same heroin not in or from the 
original stamped package in violation of 26 US.C. § 4704(a) ; 
and (3) facilitated the concealment and sale of the same 
heroin with knowledge of its unlawful importation, in viola- 
tion of 21 U.S.C. § 174. Count four of the indictment charged 
+hat in the District of Columbia on February 3, 1957, appellant 
alone purchased and distributed 585 capsules containing heroin 
not in or from the original stamped package. The fifth and 
final count alleged that on the latter date appellant facilitated 
the concealment and sale of the same heroin capsules with 
knowledge of their unlawful importation (R. 21-22). 


(1) 
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On June 10, 1957, appellant moved to suppress evidence said 
to have been obtained through illegal search and seizure and 
illegal arrest (R. 24-26). The District Court, after argument, 
denied relief on July 5, 1957 (R. 29).* Appellant subsequently 
petitioned to dismiss his retained trial counsel, stating that he 
did not want other counsel to be appointed for him but wished 
to represent himself (R. 32-33). This petition was denied Sep- 
tember 9, 1957 (R. 34). 

Trial by jury began on the latter date. On September 13, 
1957, the jury found appellant not guilty on counts one, two 
and four of the indictment but convicted him on counts three 
and five (facilitating concealment and sale on September 29, 
1956, and February 3, 1957). Co-defendant McCoy was ac- 
quitted on all counts and co-defendant Greenleaf was found 
guilty on each of the three charges against him (R. 35). 

Judgment was entered against appellant on November 8, 
1957. He was sentenced to serve ten years in prison on count 
three and received a concurrent ten-year sentence on count five 
(R.39). This appeal followed. 

The record below, insofar as it bears upon the questions 
presented on appeal, may be summarized as follows: 

William R. Jackson, an agent of the Federal Bureau of 
Narcotics, testified at trial that early in the morning of 
September 29, 1956, he saw each-of the defendants at a dice 
game in the District of Columbia. Jackson had been-ac- 
companied to the game by a special employee named 
George Hemphill (R. 67, 111). Jackson asked defendant 
Greenleaf whether he could get him one hundred. dollars’ 
worth of heroin. Greenleaf said: “Wait a minute. I will 
see.” He then went to the other side of the gaming room 
and spoke to appellant for a few minutes. On his return he 
told Jackson “Yes, everything is all right. Give me the money.” 
Jackson gave Greenleaf one hundred dollars. Greenleaf then 


_ * The Court also denied appellant’s motion for a copy of documents pre- 
sented to the Grand Jury (RB. 29). No transcript of the proceedings on 
Jaly 5, 1957, could be made part of the record in view of the death of the 
court reporter and the inability of other reporters to decipher his notes. 
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nodded to appellant, who came over and took the money from 
him (R. 68). Appellant gave some of the money to defendant 
McCoy and also gave him what appeared to be a set of car 
keys. As McCoy and Greenleaf started toward the exit, Agent 
Jackson asked Greenleaf how long it would take. Greenleaf 
replied, nodding toward McCoy: “It won’t be very long. The 
man is leaving right now.” (R. 69, 71.) McCoy then left the 


premises. 

About a half hour later Greenleaf said he was leaving “to 
meet the man” and would be right back. When Greenleaf did 
not soon return, Jackson asked appellant about the delay. 
Appellant told him “The man will be back shortly.” Green- 
leaf returned approximately fifteen minutes later and beck- 
oned Jackson and the special employee outside. Under a lamp 
post Greenleaf handed Jackson two sealed envelopes and in- 
sisted that Jackson open one and count the contents. He did 
so and counted fifty gelatin capsules containing white powder. 
Jackson thereupon left the scene and subsequently delivered 
the contents of these envelopes to William Butler, a chemist 
employed by the United States (R. 72). Jackson identified 
the contents of these envelopes at the trial (R.75). 

On cross-examination appellant’s counsel questioned agent 
Jackson about a complaint made by him to the United States 
Commissioner on the basis of which a warrant issued for ap- 
pellant’s arrest (R. 145-146). This complaint had been made 
on October 15, 1956, and charged appellant, Greenleaf and 
McCoy with violations of 26 U.S.C. § 4704(a) and § 4705(a). 
It stated that on or about September 29, 1956, the named 
defendants “did unlawfully possess and sell a narcotic drug, 
to wit, heroin” (R. 3). | 

On redirect examination, Jackson stated that he had made 
no arrests at the time he received narcotics from Greenleaf on 
September 29, 1956, because to do so would have caused him 
to reveal himself as an undercover agent long before an im- 
portant narcotics investigation in the area had been com- 
pleted (R. 147). 

John E. Thompson, also an agent of the Federal Bureau 
of Narcotics, testified that in the evening of February 2, 1957, 
he and other officers executed a search warrant for appellant’s 
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premises at 1421 Allison Street NW., Washington, D.C., and 
an arrest warrant for appellant (R. 151). Thompson, along 
with federal agents Fred E. Wilson and Frank C. Pappas and 
Officer Felix Aiken of the Narcotic Squad, Metropolitan Police 
Department, had obtained this search warrant from the United 
States Commissioner on January 28, 1957.2 Their affidavit 
in support of the warrant application stated that federal agents 
had received information that one William Proctor was obtain- 
ing narcotics from appellant, an occupant of 1421 Allison Street 
NW.,; that on January 10, 1957 agent Thompson arranged with 
a special employee to purchase heroin from Proctor; that 
Thompson and agent Wilson followed the employee and Proc- 
tor and saw Proctor enter the Allison Street premises; that 
Proctor emerged from the premises and rejoined the employee; 
and that the employee subsequently turned over to the agents 
eighteen capsules of suspected heroin which he said he had 
just purchased from Proctor with funds provided by the 
agents. The affidavit alleged that a similar transaction took 
place on January 12, 1957, in which Proctor, prior to entering 
the Allison Street house, stated to agent Jackson that he would 
return with heroin and, upon leaving that address, turned 
over to him 63 grains of suspected heroin. The affidavit alleged 
the occurrence of a third such transaction on January 24, 1957, 
in which Proctor, with money provided by Jackson, went to 
the Allison Street premises and directly returned to Jackson 
with thirteen capsules of suspected heroin. On this basis the 
‘affiants asserted that they had reason to believe that narcotics 
‘were secreted on the premises (R. 8-9). 

Agent Thompson testified that appellant was not at home at 
nine or nine-thirty p.m. when the search warrant was executed 
(R. 151). Only his wife, his mother-in-law and two small 
children were there (R. 174-175). Appellant arrived at ap- 
proximately 1:25 a.m., while the search was still in progress 
(R. 200). As he entered the house Officer Metro Krenitsky, 


'2The three federal agents had previously obtained a search warrant for 
the Allison Street premises on January 17, 1958. This warrant was re- 
turned without service on January 28, 1957 (BR. 19). Its issuance had 
been based on a less extensive affidavit than the one submitted to the 
Commissioner on January 28, 1957 (Compare R. 8-9 with R. 16). 
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Metropolitan Police Department, who was assisting Thomp- 
son, showed appellant his badge and said, “Police. You are 
under arrest.” Appellant turned and ran. He was appre- 
hended and subdued in a nearby alley, and a package of 585 
capsules containing white powder was recovered (R. 152-155). 
Thompson subsequently transmitted these capsules to gov- 
ernment chemist Butler and identified them on the stand (R. 
154-156). On February 28, 1957, long after appellant had 
been arraigned, he admitted possession of narcotics at the time 
of his arrest (R. 156-157). 

On cross-examination, Thompson stated that he did not have 
the warrant for appellant’s arrest in his possession when he 
executed the search warrant for appellant’s house on Febru- 
ary 2, 1957, but had reliable information that such a, warrant 
existed (R. 161). Prior to this date he personally had observed 
William Proctor enter appellant’s house and return to agent 
Jackson, at which time Proctor sold narcotics to Jackson (R. 
164). Thompson also testified that on the evening of the 
arrest and search he had observed Proctor enter and leave the 
Allison Street house just before the officers entered the prem- 
ises (R. 175). Inside the house they found marked money that 
had been given by agent Jackson to Proctor earlier that eve- 
ning for the purpose of purchasing narcotics (R. 183). 

On redirect examination, Thompson stated that five minutes 
before the search warrant was executed he learned that Proc- 
tor had just delivered additional narcotics to agent Jackson 
after leaving appellant’s house (R. 192). Thompson, with 
the search warrant in his possession, then approached the 
house, knocked on the door and received no answer. He called 
three times and announced that he and his companions were 
federal officers with a search warrant for the premises. They 
demanded entry and were refused. Thompson then forced 
open the door (R. 192-194). 

Officer Metro Krenitsky gave substantially the same account 
of appellant’s arrest as had Thompson (R. 201-205). He also 
identified a package containing an eye dropper, hypodermic 
needle and “cooker” that he had recovered as a result of his 
struggle with appellant (R. 203-204). 

497879—59-——2 
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William P. Butler, a chemist for the Treasury Department, 
testified that the capsules which agent Jackson had testified 
were obtained from Greenleaf on September 29, 1956, con- 
tained heroin. So too did those that officers Thompson and 
Krenitsky had identified as having been recovered from ap- 
pellant following his arrest (R. 212-213). 

Agent Fred E. Wilson testified that on February 28, 1957, 
appellant confessed to having illegally possessed narcotics on 
the date of his arrest (R. 238-239). After calling one other 
witness, the Government offered in evidence the heroin ob- 
tained from Greenleaf on September 29, 1956 and the heroin 
and paraphernalia recovered from appellant on February 3, 
1957. These were admitted after the trial judge asked each 
defense counsel whether he had any objection and none was 
made (R. 245-247). The Government rested its case (R. 247). 

Defense counsel then asked the trial judge for permission 
to draw a subpoena for special employee George Hemphill, 
who had not been called to testify by the Government. The 
Court granted this request and counsel announced their in- 
tention to draw such a subpoena during a forthcoming recess 
(R. 247-248). Motions for judgment of acquittal were then 
overruled (R. 268-269). 

The defense called agent Jackson as one of its witnesses. 
He stated that special employee Hemphill, who had witnessed 
his purchase of narcotics on September 29, 1956, had been in 
the courthouse for “the last couple of days” of trial as a po- 
tential government witness but that he was no longer there 
but at work. Jackson did not know where Hemphill could be 
located until he returned from work at six p.m. that after- 
noon. He had given defense counsel Hemphill’s address (R. 
357-358). : 

At the close of all the evidence each defense counsel, in his 
summation to the jury, emphasized the failure of the prose- 
eution to call Hemphill to the witness stand (R. 394-396, 404— 
406, 411-412, 415-416, 448-449). 

In the course of his instructions to the jury the Court 
stated: 

: There has been reference to the absence of a witness 


by the name of Hemphill and the Court instructs you 
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that failure on the part of one side or the other to call 
a witness peculiarly within the province of that side to 
call will raise a presumption that had the witness been 
called his testimony would have been adverse to that 
particular side. 

In this particular case, Mr. Hemphill could have been 
called by either side. He was not called, and you heard 
the argument on both sides concerning the failure to 
produce him and to have him testify accordingly (R. 
475-476). 


Counsel for the defendants objected to the Court’s statement 
that Hemphill “could have been called by either side” (R. 477— 
478). The trial judge agreed to alter that instruction (R. 
479-480). He then told the jury: .........: 


* * * The Court has charged you concerning the 
absence of the witness Hemphill. 

It was stated in broad language he was available 
to both sides. 

Counsel has called my attention to the fact that he 
was identified as a government witness on the opening 


day and on the record apparently he was in attendance 
in this Court for several days, and therefore was a gov- 
ernment witness in that sense and they were not in a 
position to avail themselves of him. 

You have heard the testimony concerning that, and it 
rests with you to evaluate it and give it such weight as 
you find the evidence bears out (R. 480). 


When the Court asked whether there were further objec- 
tions, each defense counsel stated that he was satisfied with the 
charge as amended (R. 482-483). Matalee Seveloed 

Title 18, United States Code, Section 1405 provides: 


Issuance of search warrants—procedure.—In any case 
involving a violation of any provision of part I or part 
II of subchapter A of chapter 39 of the Internal Reve- 
nue Code of 1954 the penalty for which is provided in 
subsection (a) or (b) of section 7237 of such Code, a 
violation of subsection (c), (h), or (i)-of-section 2 of 
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the Narcotic Drugs Import and Export Act, as amended 
(21 US.C., sec. 174), or & violation of the Act of July 
11, 1941, as amended (21 US.C., sec. 184a)— 

(1) a search warrant may be served at any time of the 
day or night if the judge or the United States Commis- 
sioner issuing the warrant is satisfied that there is prob- 
able cause to believe that the grounds for the applica- 
tion exist, and 

(2) a search warrant may be directed to any officer 
of the Metropolitan Police of the District of Columbia 
authorized to enforce or assist in enforcing a violation 
of any of such provisions. Added July 18, 1956, c. 629, 
Title II, § 201, 70 Stat. 573. 


SPAPOERS-ENVOLEVED 


‘Title 21, United States Code, Section 174 provides: 


Neos 


Same: penalty: evidence —Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in viola- 
tion of the laws of the United States, shall be impris- 
oned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For 
a second or subsequent offense (as determined under 
section 7237(c) of the Internal Revenue Code of 1954), 
the offend be_imprisoned not less than ten or 
more than years and, in addition, may be fined not 
more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 
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For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26, United States Code (Supp. V), Section 7607, 70 
Stat. 570, provides in part: 


The Commissioner * * * and agents, of the Bureau 
of Narcotics * * * may— 
* * * & * 


(2) Make arrests without warrant for violations of 
any law of the United States relating to narcotic drugs 
* * * where the violation is committed in the presence 
of the person making the arrest or where such person 
has reasonable grounds to believe that the person to 
be arrested has committed or is committing such viola- 
tion. 


Rule 30, Federal Rules of Criminal Procedure, provides in 


part: 


No party may assign as error any portion of the 


charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating dis- 
tinctly the matter to which he objects and the grounds 
of his objection. * * * 


Rule 41(c), Federal Rules of Criminal Procedure, provides: 


Issuance and contents.——A warrant shall issue only 
on affidavit sworn to before the judge or commissioner 
and establishing the grounds for issuing the warrant. 
If the judge or commissioner is satisfied that grounds 
for the application exist or that there is probable cause 
to believe that they exist, he shall issue a warrant identi- 
fying the property and naming or describing the person 
or place to be searched. The warrant shall be directed 
to a civil officer of the United States authorized to en- 
force or assist in enforcing any law thereof or to a per- 
son so authorized by the President of the United States. 
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It shall state the grounds or probable cause for its 
issuance and the names of the persons whose affidavits 
have been taken in support thereof. It shall command 
the officer to search forthwith the person or place named 
for the property specified. The warrant shall direct 
that it be served in the daytime, but if the affidavits are 
positive that the property is on the person or in the 
place to be searched, the warrant may direct that it be 
served at any time. It shall designate the district judge 
or the commissioner to whom it shall be returned. 


Rule 41(d), Federal Rules of Criminal Procedure, provides 
in part: 
Execution and return with inventory—tThe warrant 


may be executed and returned only within 10 days after 
its date. * * * 


SUMMARY OF ARGUMENT 


The District Court’s initial instructions correctly stated the 
general rule on absent witnesses, and, to the expressed satis- 
faction of the defense, the amended instruction plainly charged 


the Government with the failure to produce special employee 
George Hemphill. Therefore, appellant’s conviction on count 
three of the indictment was entirely proper. 

Since the sentence on count five was made to run con- 
currently with that on count three, the judgment may be 
affirmed without further inquiry. Hirabayashi v. United 
States, 320 U.S. 81, 85 (1943). 

In any event, appellant’s conviction on count five cannot 
be disturbed. Because the arresting officers had probable cause 
to believe appellant had committed a narcotics offense, they 
were fully authorized to arrest him without a warrant. Hence, 
evidence found on his person at the time of arrest was admissi- 
ble at trial regardless of the validity of an outstanding arrest 
warrant. Nor may appellant now complain about testimony 
that marked government money was found in a search of his 
house, since his own counsel elicited and developed this testi- 
mony. Moreover, this testimony was the product of a lawful 
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search. And, in view of the overwhelming evidence of appel- 
lant’s guilt, it cannot be said to have affected his substantial 


rights. 
ARGUMENT 


I. Appellant was validly convicted on count three, since the 
District Court properly instructed the jury on the absent 
witness rule 
Only one of the alleged errors complained of by appellant 

relates to his conviction on count three of the indictment. 

This is the claim that, in submitting to the jury the charge of 

facilitating the concealment and sale of narcotics on September 

29, 1956, the court below gave an “incomplete and confusing” 

instruction concerning the absence of any testimony from spe- 

cial employee Hemphill. The record effectively refutes this 
contention. 

At the close of his charge the trial judge discussed Hemp- 
hill’s absence and correctly instructed: 


Failure on the part of one side or the other to call a 
witness peculiarly within the province of that side to 


call will raise a presumption that had the witness been 
called his testimony would have been adverse to that 
particular side. 


He further instructed that “Hemphill could have been called 
by either side” (R. 475-476). 

Defense counsel, whose closing arguments had each vigor- 
ously and repeatedly stressed Hemphill’s failure to appear for 
the Government (R. 394-396, 404-406, 411-412, 415-416, 448- 
449), objected to this last statement. Upon reconsideration, 
the trial judge agreed to amend the charge. He then retracted 
his previous instruction that Hemphill was “available to both 
sides” and, after sketching the facts that led to his revised con- 
clusion, told the jury that defense counsel “were not in a posi- 
tion to avail themselves of [Hemphill]” (R. 480). Each de- 
fense counsel expressly stated his satisfaction with the charge 
as amended (R. 482-483). 
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In these circumstances appellant’s claim of reversible error 
is utterly without merit. Having specifically acquiesced in 
the amended instruction, appellant should not now be heard 
to challenge it. To permit him to do so would defeat the 
policy underlying Rule 30 of the Federal Rules of Criminal 
Procedure. Moreover, there is no basis for the assertion that 
the revised charge confused rather than clarified the original 
instruction. The court had previously stated the general 
rule on absent witnesses in accordance with Bullect v. 
United States, 87 U.S. App. D.C. 274, 184 F. 2d 394 (1950). 
And the court’s amended comment on the evidence could not 
have been more favorable to appellant, for it plainly told the 
jury that Hemphill was not available to the defense and that 
the failure to call him had to be charged to the prosecution. 
Appellant’s conviction on count three of the indictment was 
therefore entirely proper. 


IL. In view of the validity of the conviction on count three, 
the judgment below may be affirmed without further in- 
quiry 


Appellant was sentenced to serve ten years in prison on 
count three. His ten year sentence on count five was made to 


* Rule 30, Fed. R. Crim. P., provides in pertinent part: 

“No party may assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects and the grounds 
of his objection.” 

* In Billeci this Court said: 

“Several persons who were mentioned by witnesses as being involved in 
the'alleged gambling activities were not called as witnesses by the Govern- 
ment. Neither were they called by the defense. In his charge to the jury 
the trial judge correctly stated the rule, saying: 

“\“There is another rule of law that may be of help to you and that is 
pertinent to this case. If a witness is not produced who is peculiarly avail- 
able to one side or the other, then the jury has a right, if it wishes to do 
so—and it is entirely within the jury’s discretion—to draw the inference 
that the testimony of that absent witness, the witness who was not called, 
would be unfavorable to the party that has failed to call the witness, unless 
the absence of the witness is sufficiently accounted for or explained.’” 87 
U.S. App. D.C., at 278; 184 F. 2d, at 398. 

See also Graves v. United States, 150 U.S. 118, 121 (1898); Milton v. 
United States, 71 U.S. App. D.C. 394, 110 F. 2d 556 (1940); and Ford v. 
United States, 210 F. 24313 (Sth Cir. 1954). 
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run concurrently with the execution of the sentence on count 
three (R. 39). In view of the validity of appellant's conviction 
on count three, and in view of the fact that appellant received 
@ concurrent sentence on count five, the judgment below may 
be affirmed without inquiry into appellant’s remaining con- 
tentions, all of which relate solely to count five. E.g., Lawn v. 
United States, 355 US. 339, 359 (1958); Roviaro v. United 
States, 353 U.S. 53, 59, n. 6 (1957); Hirabayashi v. United 
States, 320 U.S. 81, 85 (1943). 


II. Appellant was properly convicted on count five 

Appellant’s remaining contentions cannot disturb his con- 
viction on count five. Since the arresting officers had probable 
cause to believe he had committed a narcotics offense, they 
were fully authorized to arrest him without a warrant. The 
large quantity of heroin and the narcotics paraphernalia found 
on appellant’s person were therefore properly admitted in evi- 
dence regardless of -the. validity of the outstanding arrest 
warrant. Nor can appellant complain about testimony that 
marked government funds were found in his house since his 
own counsel’s cross-examination elicited that testimony. 


Furthermore, it was the product of a lawful search, and it 
added nothing to the Government's case. 


* Because of Giordenello v. United States, 357 U.S. 480 (1958), the arrest 
warrant would appear to have been based upon an insufficient complaint. 
The Supreme Court explicitly recognized that this did not prevent the 
Government from demonstrating the validity of the arrest apart from the 
warrant so long as the defendant has had an opportunity to meet that con- 
tention. Appellant had such an opportunity in this case and made the most 
of it. The record shows that the Government’s witnesses were subjected to 
intensive cross-examination concerning the observations of appellant and 
his residence on which the Government relies to sustain the arrest (BR. 101- 
130, 162-172, 175-180, 205-209). Moreover, unlike the situation in Gior- 
denello, where the Government did not seek to sustain the arrest apart from 
the warrant until it filed.a brief on the merits in the Supreme Court, here 
the Government told the trial judge that the arrest was made on the basis 
of observations contained in the affidavit for a search warrant as well as on 
the basis of the arrest ‘warrant (R. 113). And the trial court permitted 
appellant’s counsel to cross-examine the Government’s witnesses on this 
theory (R. 115). 
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A. Having probable cause to believe that appellant had committed a 
narcotics offense, the officers were fully authorized to arrest him with- 
out a warrant 


Appellant’s arrest without a warrant was authorized by both 
federal narcotics legislation and the law of the District of Co- 
lumbia. Under 26 U.S.C. (Supp. V) § 7607, added by § 104(a) 
of the Narcotics Control Act of 1956, 70 Stat. 570, a federal 
narcotics agent may make arrests without a warrant where 
he “has reasonable grounds to believe that the person to be 
arrested has committed” a narcotics offense. Under the law of 
the District of Columbia a police officer may arrest without a 
warrant on probable cause that the person to be arrested has 
committed a felony. E.g., Wrightson v. United States, 98 US. 
App. D.C. 377, 236 F. 2d 672 (1956); Mills v. United States, 
90 US. App. D.C. 365, 196 F. 2d 600 (1956). In Draper v. 
United States, 27 US. Law Week 4085, the Supreme Court 
recently declared: 


The terms “probable cause” as used in the Fourth 
Amendment and “reasonable grounds” as used in 
§ 104(a) of the Narcotics Control Act, 70 Stat. 570, are 
substantial equivalents of the same meaning. (Jd., at 


- 4086.) 


The Court reaffirmed the traditional definition of these 
terms; saying (Id.,at4087) : 


Probable cause exists where “the facts and circum- 
stances within [the arresting officers’] knowledge and 
of which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant @ man of rea- 
sonable caution in the belief that” an offense has been 
or is being committed. Carroll v. United States, 267 
US. 132, 162. 


‘The facts and circumstances known to the arresting officers 
in the instant case certainly meet this standard. At the time 
he was called upon to.rule on the admissibility of the narcotics 
and paraphernalia in. question, the trial judge had already 
heard the testimony of agent Jackson. As the jury recognized, 
this furnished not merely probable cause but proof beyond a 
reasonable doubt that appellant had committed a narcotics 
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offense on September 29, 1956, by participating in the joint 
enterprise to transfer heroin to Jackson. The affidavit in sup- 
port of the search warrant that was before the court showed 
that agent Jackson had worked very closely with the arresting 
officers in buying heroin that was being obtained from appel- 
lant’s house. He also testified that he had had many con- 
versations with agent Thompson about appellant (R. 117). 
It can readily be inferred that the arresting officers knew of 
appellant’s involvement in the September 29th offense. 

‘ Probable cause is amply demonstrated even if we indulge in 
& contrary assumption. The observations of appellant’s house 
detailed in the affidavit supporting the search warrant and the 
further observation immediately before that warrant was exe- 
cuted plainly branded the premises as “a secret, rendezvous 
or hideout for illegal activities” and therefore justified the of- 
ficers in inferring that the occupant of the premises was a par- 
ticipant in those illegal activities. E.g., Wyche v. United 
States, 90 U.S. App. D.C. 67, 69, 193 F. 2d 703, 705 (1951), 
cert. denied 342 U.S. 943 (1952). The affidavit stated that 
federal agents had received information that William Proctor 
‘was obtaining narcotics from appellant, who occupied the 
premises at 1421 Allison Street, NW., Washington, D.C. The 
affiants went on to provide the details of three subsequently 
observed, separate transaction from which a reasonable man 
would necessarily infer the likelihood that narcotics were being 
concealed in the house on Allison Street. 

In this regard the affidavit established that on January 10, 
1957, agent Thompson arranged with a special employee to 
buy heroin from Proctor; that Thompson and affiant Wilson 
followed the employee and Proctor and saw Proctor enter 
appellant’s house; that Proctor emerged from the house and 
rejoined the employee; and that the employee then turned 
over to the agents eighteen capsules: of suspected heroin 
which he said he had just purchased from Proctor with 
federal. funds. The affidavit detailed a similar trans- 
action on January 12, 1957, in which Proctor, prior to enter- 
ing appellant’s house, stated to agent Jackson that he 
would return with heroin and, upon leaving that house, gave 
him 63 grains of suspected heroin. It set forth the occurrence 
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of a third such transaction on January 24, 1957, in whick 
Proctor, after receiving money from agent Jackson for the 
purchase of heroin, went straight to appellant’s house and 
directly returned and gave Jackson thirteen capsules of sus- 
pected heroin (R. 8, 9). 

This impressive body of reliable information was supple- 
mented when, immediately before their proper entry to search, 
the arresting officers saw Proctor leave appellant’s house and 
learned that he had just delivered additional narcotics to Jack- 
son. Appellant’s counsel cross-examined both agent Jackson 
and the arresting officers at great length concerning these 
observations. . : 

Clearly, these facts and circumstances warranted the officers’ 
belief that the house was an illicit narcotics supply center and 
that they had been correctly informed of appellant’s partici- 
pation in its operation. . This conclusion follows from Wyche 
v.‘United States, supra. There, recognizing the authority of 
Beard v. United States, 65 U.S. App. D.C. 231, 82 F. 2d 837, 
cert. denied 298 U.S. 655 (1936), this Court found probable 
cause to sustain an arrest without a warrant solely from the fact 
that Wyche, who was not.an occupant of the premises, en- 
tered an illegal gambling establishment at an hour significant 
for gambling operations. See also Woods v. United 
States, 99 U.S. App. D.C. 351, 240 F. 2d 37 (1956), affirming 
Chief Judge Laws’ application of the Wyche rule in United 
States v. Bell, 126 F. Supp. 612 (1955) ; and Sandez v. United 
States, 239 F. 2d 239. (9th Cir., 1956).° Since there was prob- 
able cause to make a narcotics arrest in Draper v. United 
States, supra, even though the arresting agent had in no way 
verified an informant’s hearsay linking the suspect to narcotics, 
surely in this case the extensive observations of the arresting 


*In Sandez, an undercover narcotics agent arranged to receive a large 
delivery of heroin, supposedly from Mexico, in a Los Angeles motel room. 
Other agents stationed themselves outside in the street. While the de 
livery was taking place they. noted a nearby car with Mexican license 
plates. One of its occupants twice left the car, walked to the corner, looked 
around and “sort of wrung his hands.” Upon receiving a signal that the 
delivery had been made, the outside agents arrested this man without a 
warrant. The Ninth Circuit held there was probable cause for his arrest 
and affirmed his conviction upon evidence that had been seized incident 
to the arrest. 
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officers entitled them to believe their information that appel- 
lant was a narcotics supplier. For as the Supreme Court re- 
emphasized in Draper, quoting from Brinegar v. United 
States, 388 U.S. 160, 175 (1949), in dealing with probable 
cause we deal with “the factual and practical considerations 
of everyday life on which reasonable and prudent men, not 
legal technicians, act.” 27 Law Week, at 4087. 


B. The entinsonyacomcernineyme es money was elicited by appellant's 
counsel, was the product of a legal search, and was unimportant to 
the Government’s case 


The return on the executed search warrant lists the seizure 
from appellant’s premises of one capsule of suspected heroin, 
@ waxed paper bag containing a white powder, a quantity of 
glassine bags, other paraphernalia customarily associated with 
narcotics and $52 in official government marked currency (R. 
11). The Government nevertheless offered none of these arti- 
cles in evidence at the trial, nor did it attempt to bring out 
any testimony concerning them on the direct examination of 
its witnesses. The sole reference to evidence obtained from 
the search resulted from cross-examination of agent Thompson 
by appellant’s own counsel (R. 183). Returning to his previous 
intensive questioning of Thompson about the circumstances 
in which appellant confessed to possession of the narcotics in- 
volved in count five RR. 157-160), defense counsel pressed the 
agent repeatedly for the contents of statements he made to 
appellant at that time. Only then did the agent testify that 
he had told appellant that marked government funds had 
been found in his house. Appellant’s counsel did not ask the 
court to strike this answer as unresponsive or move for a mis- 
trial or other relief. Rather, sensing an opportunity to dem- 
onstrate an inaccuracy in the agent’s testimony, he pursued 
the point with further questions (R. 183-184). And, after 
‘Thompson stated on redirect that the marked money had been 
- given to Proctor by agent Jackson, defense counsel questioned 
the witness about this money at even greater length than 
before, emphasizing the absence of any connection between 
appellant and the money (R. 195-199). 7 

‘Having thus elicited the testimony about marked money as 
a result of a calculated plan to weaken the prosecution’s case 
and having extensively developed the matter, instead of re- 
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questing the court to remove it from the jury’s consideration, 


mony. , eg. 

(5th Cir.), cert. denied, 351 

Giallo, 206 F. 2d 207, 209-210 (2d Cir. 

Woolworth Co. v. Contemporary Arts, Inc., 344 US. 228, 231 
(1952). This is not, as appellant would have it, a case In 
which defense counsel has failed to object to conduct of the 
prosecution or the trial court. It is an instance in which the 
product of affirmative defense tactics that failed at trial is 
claimed to constitute a basis for succeeding on appeal. Appel- 
lant seeks to convert our system’s guaranty of a fair trial into 
a game of “heads-I-win, tails-you-lose.” 

Moreover, testimony about the marked money was the prod- 
uct of a legal search of appellant’s house. The affidavit filed 
in support of the application for the search warrant showed 
ample probable cause to believe that narcotics were being con- 
cealed there (pp. 15-16, supra). The fact that a previous 
search warrant had been returned without service did not in- 
validate the second warrant, because the latter was based on 
additional information acquired subsequent to the issuance of 
the former (Compare R. 8-9 with R. 16). Sgro v. United 
States, 287 U.S. 206 (1932). Service of the search warrant at 
night was authorized by 18 US.C. § $45(1). The warrant 
was served well within the ten day period required by Rule 
41(d), FR. Crim. P., and by Mitchell v. United States, —— 
US. App. D.C. — , 258 F. 2d 435 (1958). And entry into the 
house met the standards of Miller v. United States, 357 US. 301 
(1958), since the officers knocked on the door, called three 
times, identified themselves as officers possessing a search war- 
rant for the premises, and forced the door only after entry was 
refused (R. 192-194). 

In any event, Rule 52(b), Fed. R. Crim. P., does not help 
appellant, since testimony about the marked money cannot be 
said to have affected his “substantial rights.” Count five: 


T Rule 52(b), F-R. Crim. P., provides: 
“Plain error.—Plain errors. or defects affecting substantial rights may 
be noticed although they were not brought to the attention of the court.” 
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charged appellant with illegally facilitating the concealment 
and sale of 585 heroin capsules on the date of his arrest, Feb- 
ruary 3, 1957, and 21 US.C. § 174 by its terms makes posses- 
sion of such capsules prima facie evidence of guilt. These 
capsules, and narcotics paraphernalia that appellant was also 
carrying at the time of his arrest, were properly in evi- 
dence and formed the basis for his conviction. Officers 
Thompson and Krenitsky both testified to appellant’s 
possession of this quantity of heroin and to his attempted 
flight. And Thompson and agent Wilson each testified to ap- 
pellant’s oral confession to this offense. “In view of the fact 
that this record fairly shrieks the guilt of” appellant, and par- 
ticularly in view of defense counsel’s painstaking dissociation 
of appellant from the marked money, it cannot be said that 
testimony about that money “could have possibly influenced 
this jury to reach an improper verdict. A defendant is entitled 
to a fair trial but not a perfect one.” Lutwak v. United States, 
344 U.S. 604, 619 (1953). See also Woods v. United States, 
supra, 99 U.S. App. D.C., at 354, 240 F. 2d, at 40. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Onrver GascH, 
United States Attorney. 
Cart W. BELCHER, 
JEROME A. CoHEN, 
Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED. 


1. The question presented in Cases Nos. 14,298 and 14,406 is 
as follows: 

Whether the Board properly concluded, as a matter of law 
and as a matter of fact, 

(a) That AGC violated Section 8(a)(1), (2) and (3), and 
the Union violated Section 8(b)(1)(A) and (2) of the Act 
by effecting the removal of Musser’s employees from the 
Travis project; and 

(b) That the Union violated Section 8(b)(1)(A) and (2) 
by attempting to cause Musser, through the AGC, to violate 
Section 8(a) (3). 





2. The question presented in Case No. 14,466 is as follows: 
Whether the Board properly concluded, as a matter of law 
and as a matter of fact, 
(a) That the AGC did not violate Section 8(a)(1), (2) 
and (3), and the Union did not violate Section 8(b) (1) (A) 
and (2), by executing, maintaining and implementing the 
1955 Master Agreement; and 


(b) ‘That the Union did not violate Section 8(b) (1) (A) 
and (2) in an attempt to cause Musser and other subcontrac- 
tors to violate Section 8(a) (3) by executing and maintaining 
the 1955 Master Agreement. 
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STATEMENT OF QUESTIONS PRESENTED. 
he sonar presented in Cases Nos. 14298 2 


2. The question presented \ 
follows : 


Whether the Board properly 


law and as a matter of fa 
| (a) That the AGC Aid not violate\Section 8(a) (1), 
(2) and (3), and thé Union did not Yiolate Section 
8(b)(1)(A) and & ini 


(b) That 
(1)(A) and. 
| other sube mtractors to violate Section 8(a) (3) by 
executing and maintaining the 1955 Master Agree- 
ment. 


JURISDICTION. 

This case is before the Court upon petition (Jt. App. 
143-151) filed by Operating Engineers Local Union No. 3 
of the International Union of Operating Engineers, AFL- 
CIO, a labor organization, hereinafter called ‘‘Union’’, in 
ease No. 14298, ‘pursuant to Section 10(f) of the National 
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Labor Relations “Act, as amended (Act of June 23, 1947, 
Title 1c 120, 61 Stat. 1836 amended Oct. 22, 1951, ¢ 534, 
65 Stat. 601, 29 U.S.C. 151-168), hereinafter called ‘‘ Act”’, 
for review of a decision and order issued. by the National 
Labor Relations Board, hereinafter called ‘“Board’’, on 
December 16, 1957 sustaining in part unfair labor practice 
charges filed by St. Maurice, Helmkamp and Musser, here- 
inafter called ‘‘Musser’”’, against Northern California 
Chapter, The Associated General Contractors of America, 
Inc., Central California Chapter, The Associated General 
Contractors of America, Inc., and their Regular Members, 
hereinafter called ‘‘AGC’’ and the Union. 


The Board’s decision and order (Joint App. 114-143) 
reported at 119 NLRB No. 133, followed the usual pro- 
ceedings under Sec. 10 of the Act. A consolidated com- 
plaint (Joint App. 6-17) was issued by the General Counsel 
of the Board based upon amended charges filed by peti- 
tioner. A hearing was held before a duly appointed Trial 

iner and all parties appeared and submitted evidence 
and argument. The Trial Examiner’s Intermediate Report 
and Recommended Order (Joint App. 28-86) found that 
AGC Chapters and Union had committed all the unfair 
labor practices alleged in the consolidated complaint, save 
one. All parties filed exceptions. (Joint App. 86-114.) The 
Board, in a divided opinion, affirmed the Trial Examiner’s 
findings in part and reversed in part, dismissing the por- 
tion of the complaint alleging unfair labor practices by 
‘executing, maintaining and enforcing”’ certain provisions 
of the 1955 collective bargaining agreement between the 
AGC and the Union. 


Musser has filed a petition for review in case No. 14466 
before this Court in which he seeks to reverse that por- 
tion of the Board’s order dismissing that portion of the 
complaint alleging - unfair labor practices by ‘‘executing, 
maintaining and enforcing’’ certain provisions of the 1955 
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collective bargaining agreement between the AGC and the 
Union. (Joint App. 154-163.) 


The Board has filed a cross-application for enforcement 
against the Union in case No. 14298 (Joint App. 152-154), 
and has filed a petition for enforcement against AGC 
Chapters in case No. 14406 (Joint App. 164-166) of that 
portion of the Board order ‘finding the AGC Chapters 
guilty of certain unfair labor practices and requiring said 
AGC Chapters to cease and desist therefrom and to take 
certain affirmative action. All three cases, that is, the two 
petitioning for review and the petition for enforcement, 
have been consolidated in this proceeding before this 
Court. 


: This Court has jurisdiction under Sections 10(e) and 
10(f) of the Act. 


STATEMENT OF THE CASE. 
The Parties. 


- St. Maurice, Helmkamp & Musser, erematior called 
Musser, is an Engineering Firm engaged in the business 
of providing field engineering and surveying services, in- 
eluding field survey work in the building and construction 
industry, and a member of The Western Association. 


Northern California Chapter and the Central California 
Chapter, The Associated General Contractors of America, 
Inc., hereinafter called AGC, are jointly the agent of their 
members, individual employers and other employer asso- 
ciations and their members, individual employers, in 
bargaining collectively with the Union and other labor 
organizations. 

Operating Engineers Local Union No. 3 of the Inter- 
national Union of Operating Engineers, hereinafter called 
Union, is a labor organization and bargains collectively 
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with the AGC and other employer associations and indi- 
vidual employers. rE ae 


Interested Parties. 


Western Association of Engineers, Architects and Sur- 
veyors, hereinafter -called Western Association, is the 
agent of its members, individual employers in collective 
bargaining with the Professional Employees. Group. 


San Francisco Area Group of Professional Employees 
of the Engineers and Scientists of California of the Engi- 
neers and Scientists of America, hereinafter called Pro- 
fessional Employees Group, is @ labor organization and 
bargains collectively with the Western Association. 


Parrish Brothers, Inc., Parrish Bros., Harms Bros. and 
Gordon H. Ball, hereinafter called Joint Venture, are gen- 
eral contractors, members of one of the Chapters of the 
AGC. : 


THE FACTS. 


In the exercise of the rights of the employees guaran- 
teed under Section 7 of the National Labor Relations Act 
(Act of June 23, 1947, Title le 120, 61 Stat. 136, and 
later amended Oct. 22, 1951, ¢ 534, 65 Stat. 601, 29. U.S.C. 
151-168), hereinafter called Act, prior to negotiating and 
entering into collective bargaining agreements with the 
AGC, the Union negotiated and entered into collective bar- 
gaining agreements with employers of employees repre- 
sented by the Union and at that time bargained not only 
for how much they were to be paid, Le. wages, and for 
how long they shall work, ie. hours, but also for how 
much work, i.e. employment under the control of the em- 
ployer they were to have a contract right to perform. 3 


A sample contract entered into in 1940 (R.U. Ex. 2) 
contained the following: iS | . 
‘That this Agreement shall include any and all 
Subcontractors in connection with the work to be done 
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in the performance of their contract.”’ (Jo oint App. 
221.) 


This the Union aaeraad so to: do when it commenced 
bargaining collectively with the AGC. in 1941 and has con- 
tinued to this day so to do. 


~The 1941 agreement (G.C. Ex. 9-K) lists sixteen (16) 
classifications of employees. The 1955 agreement (G.C. Ex. 
9-A) lists seventy-one (71) classifications of employees. 

The 1941 agreement (G.C. Ex. 9-K) contains the follow- 
ing: 

“Section No. 11. Application to Sub-Contractors. 
The terms and conditions of this Agreement in so 
far as it affects Employer shall apply to any sub- 
contractor. under the control of, or working under 
' gontract with Employer upon work covered by this 
Agreement, and said sub-contractor with respect to 
‘such work shall be considered as an Employer.”’ 


(Joint App. 222.) 


This section and language remained unchanged until the 
1948 agreement (G.C. Ex. 9-G), at which time it was modi- 
fied to include specific reference to the individual em- 
ployer, Le. contractor as distinguished from the employer, 
ie. the AGC so as to clarify the section. Otherwise the 
section remained unchanged. (Joint App. 222.) 


When’ the 1955 agreement (G.C. Ex. 9-A) was nego- 
tiated it was added to read as follows: 


Section No. 12. Application to Sub Contractors. 


The terms and conditions of this Agreement insofar 

as it affects Employer and the individual employer 

_ shall apply equally to any sub-contractor under the 

control of, or working under contract with such em- 

ployer on any work covered by this Agreement, and 

| ‘said sub-contractor with respect to such work shall be 

- considered ‘the same as an individual employer cov- 
ered hereby. 
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That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
such sub-contract for the observance by said sub- 
contractor of the: terms of this Agreement. 


A sub-contractor is defined as any person, other 
than an employee covered by this agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this Agree- 
ment.’’ (Joint App. 195.) 





The effect of this last change was to clarify the section 
by clearly placing the responsibility for the observance 
of the contract on the Individual Employer. 


Since the 1948 agreement (G.C. Ex. 9-G), the agree- 
ments, G.C. Exhibits 9-G, 9-F, 9-E, 9-D, 9-C and 9-B, the 
last terminating in 1955, contained lawful preferential 
hiring clauses, i.e. preference for future employment was 
assured employees based on prior employment, regardless 
of union membership (Joint App. 222-223) reading as 


follows: 

“In the hiring of employees Revered by this agree- 
ment, preference shall be given by the Employer and 
the individual employers covered hereby to persons 
who have been employed in Northern California be- 
tween May 1, 1947 and April 30, 1954 on any work 
covered by the A.G.C. Master Agreements dated May 
29, 1947, May 28, 1948, July 15, 1949 or May 15, 1951, 
with the Union by any individual employer covered 
by either or all of said agreements or under any 
agreements between the Union and any employer in 
effect at any time during the period from May 1, 1947 
to April 30, 1954, covering the same classifications or 
any of them.’’ (Joint App. 208.) 





The language last set out above is contained in each of 
said agreements, except for the dates which differ in each 
agreement. (Joint App. pp. 222-223.) 
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The 1955 agreement (G.C. Ex. 9(a)), retained the. non- 
discriminatory preferential hiring provision, and is a valid 
Union Shop Agreement‘and included a Union Shop Clause 
which reads. as follows: . ; brs 

‘¢ All employees covered by this Agreement shall be 

_ required, as.a condition of employment, to apply for 
and become members of, and to maintain membership 
in the Union within thirty-one (31) days following 
the beginning of their employment or the effective 
date of this clause, whichever is later. This clause 

_ shall be effective on June 15, 1955, and shall be en- 

| forceable to the extent permitted by law. * * *’’ (Ital- 

ies. added.). (Joint App. 192.) 


The Controversy. : 
The Union by letter dated April 11, 1955, addressed to 
Respondent Association (G.C. Ex. 10) charged the Joimt 


Venture with a series of violations of the 1954 agreement 
(G.C. Ex. 9(b)) as follows: 


‘‘1. Technical Engineers on the payroll of the 

| joint venture are not being paid in accordance with 

' Sections Nos. 19 and 4 and payments are not being 

_| made in accordance with Section No. 24 contrary to, 
and in violation of, the agreement. 

In addition, it appears that the joint venture is 
engaged in activities contrary to, and in violation of, 
Section No. 13. 

2. Technical Engineers not on the payroll of the 
joint venture are not being paid in accordance with 

’. Sections Nos. 19 and 4 and are not working in accord- 
ance with Section.No. 20 and payments are not being 
| made in accordance with Section No. 24, contrary to, 
, and in violation of, Section No. 12. 
_ These violations have been called to the attention 
_ | of the joint venture and have not been corrected.”’ 
~ (Joint App. 224.) 


The Union did not demand that the employees of the 
Subcontractor join the Union contrary to the Board’s find- 
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ing (Joint App. 123) and there is not one ‘scintilla of evi- 
dence in the record to support such a finding. See Stipu- 
lation Case No. 20-CC-109 (Joint App. pp. 261 et seq.) and 
particularly paragraph VII (Joint App. pp.. 264-265) 
which is the sole.reference to the subject matter. No action 
having been taken by the AGC, as required by Section 10 
of the 1954 Agreement (G.C. Ex. 9-B) (Joint App. 210), 
the Union, by letter dated May 3, 1959 (G.C. Ex. 11) 
(Joint App. 225), advised the Joint Venture that it in- 
tended to withdraw from employment on the Travis Air 
Base job those employees represented by Union. (See 
G.C. 9-B Sec. 19 for classifications involved.) (Joint App. 
215.) 


May 6, 1955 was a Friday, and the employees with- 
drawn at the close of work on that day did not report for 
work on the Travis Air Base job of the Joint Venture on 
the following Monday, May 9, 1955. (Consolidated Com- 


plaint, Paragraph V (Joint App. 9); Answer to Consoli- 
dated Complaint, Paragraph III (Joint App. 19.) . 

On May 9, 1955, the Joint Venture sent, and Respond- 
ent Union received, a wire (G.C. Ex. 12) (Joint App. 226) 
in which the Joint Venture agreed without prejudice to 
comply with the provisions of the 1954 “Agreement (G.C. 
Ex. 9-B), and on Tuesday, May 10, 1955, the withdrawn 
employees returned to work. (Joint App. 39, 174.) 


From May 10, 1955 until August 15, 1955 technical en- 
gineers, i.e. employees performing field survey work (Joint 
App. 172-173) were employed on the payroll of the Joint 
Venture and worked in accordance with the provisions of 
the 1954 and 1955 Agreements (G.C. Ex. 9-B and 9-A), 
and while on the payroll of the Joint Venture were super- 
vised and directed by licensed professional engineers of 
Musser. (Joint App. 181.) 

Prior to May 10, 1955, the ‘technical engineers perform- 
ing field survey work on the Travis Air Base job were 
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hired by Musser and on the payroll of Musser and worked 
under the terms and conditions of the Professional 
Group’s Agreement (G.C. Ex. 8-A and 8-B.) (Joint App. 
183 et: seq.) 


On May 19, 1955, the Board of Adjustment, set up 
under the provisions of the 1954 Agreement (G.C. Ex. 
9-B), finally met and made the following decision: 


‘‘Under the provisions of Section 12 of the AGC- 
Operating Engineers Master Agreement, the terms 

| and conditions of said Agreement apply to every sub- 
contractor working on the Travis Air Force Base job 
for the Joint Venture, and the Joint Venture is ad- 
vised that all subcontractors on said job are required 
to comply with all of the terms and conditions of said 

| Master Agreement, including the wage scales and the 
health and welfare payments provided in said Master 
Agreement and are hereby directed to bring into and 
maintain the job in compliance with the Master Agree- 
ment, the means or methods to be determined by the 


Joint Venture.” (Joint App. 39-40, 235.) 


Thereafter, at the request of the AGC (G.C. Ex. 13-A 
and 13-B) (Joint App. 226, 229), the Union on August 9, 
1955 by letter from its counsel to AGC’s counsel, waived 
the contract .and Board of Adjustment rights under the 
Subcontractor clause, subject to certain conditions. (G.C. 
Ex. 14. (Joimt App. 230-331.) 


On August 15, 1955, the technical engineers performing 
field survey work on the Travis Air Base job of the Joint 
Venture, on the payroll of the Joint Venture, were re- 
moved,and employees on the payroll of the subcontractor 
Musser replaced them. (Joint App. 174.) 


On June 15, 1955, the 1955 Agreement (G.C. Ex. 9-A) 
effective April 1, 1955, except for the Union Shop Clause, 
which. was made effective June 15, 1955, was executed. 
(Joint App. 189 et seq.) 
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The Union at all times since has maintained and en- 
forced said.1955 Agreement (G.C. Ex. 9-A) in accordance 
with its terms and intends to maintain and enforce said 
agreement in accordance with its terms. (Joint App. 13, 
19.) 


Upon the above facts, as a result of the removal of 
Musser’s employees from the Travis project, the Board 
found that the AGC violated Section 8(a)(1),.(2) and (3) 
of the Act, and that the Union violated Section 8(b) 
(1)(A) and (2) of the Act, and that the Union again 
violated the same sections of the Act by allegedly attempt- 
ing to cause Musser through the AGC to violate Section 
8(a)(3) of the Act. ; 

The Board further found that neither the AGC nor the 
Union violated any of said sections by executing, main- 
taining and implementing the 1955 Master Agreement 
(G.C. Ex. 9-A) and that the Union did not violate Section 
8(b)(1)(A) and (2) in an attempt to canse. Musser and 
other subcontractors to violate Section 8(a)(3) by: exe- 
cuting and maintaining the 1955 Master Agreement. (GC 
Ex. 9-A.) | 


Statute. 

The relevant parts of the National Labor Relations Act 
(Act of June 23, 1947, Title le 120, 61 Stat. 136, amended 
Oct. 22, 1951, ¢ 534, 65 Stat. 601, 29 U.S.C. 151-168) re- 
ferred to herein are: aN 


Section 7. | 
‘‘Bmployees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own 
choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected. by an 
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agreement requiring membership in a labor organiza- 
tion as a condition of employment as: authorized in 
- section 8 (a) (3).’’. 

Sectton 8. 

- (a) Jt shall be an unfair labor practice for an 
employer— 

(1) to. interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7 
of this title; 

(2) to dominate or interfere with the formation or 

- administration of any labor organization or contribute 
- | financial or other support to it; Provided, That sub- 
ject to rules and regulations made and published by 
the Board pursuant to section 6, an employer shall 
not be prohibited from permitting employees to confer 
with him during working hours without loss of time 
or pay; | 

(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
| labor organization; Provided, That nothing in this 
‘subchapter, or in any other statute of the United 
| States, shall preclude an employer from making an 
agreement with a labor organization (not established, 
maintained, or assisted by any action defined in this 
_ subsection as an unfair labor practice) to require, as 
a condition of employment membership there on or 
after the thirtieth day following the beginning of such 
employment or the effective date of such agreement, 
.-- whichever is the. later, (i) if such labor organization 

-. ig the representative of the employees as provided in 


-.gection 9(a), in the appropriate collective-bargaining 


unit covered by such agreement when made and has 
- at the time the agreement was made or within the 
preceding twelve months received from the Board a 
' “notice of compliance with section 9(f), (g) (h), and 
(ii) unless following an election held as provided in 


” section 9 (e) within one year preceding the effective 


“ ‘date of such agreement, the Board shall have certified 
’ that at least'a majority of the employees eligible to 
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- vote in ‘such election have voted to rescind the au- 


thority of such labor. organization to make such an 
agreement; Provided, further, That no employer shall 
justify any discrimination against an employee for 
nonmembership in a labor organization (A) if he has 
reasonable grounds for believing that such member- 
ship was not available to the employee on the same 
terms and conditions generally applicable to. other 
members, or (B) if he has reasonable grounds for 
believing that membership was denied or terminated 
for reasons other than the failure of the employee to 
tender the periodic dues and the initiation fees uni- 
formly required as a condition of acquiring or retain- 
ing membership; 

Ad e * e Lo & Y € 

(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

(1) to restrain or coerce (A) employees in the ex- 
ercise of the rights guaranteed in section 7; Provided, 
That this paragraph shall not impair the rights of a 
labor organization to prescribe its own rules with re- 
spect to the acquisition or retention of membership 
therein; or (B) an employer in the selection of his 
representatives for the purposes of collective bargain- 
ing or the adjustment of grievances; 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) of this section or to discriminate 
against an employee with respect to whom member- 
ship in such organization has been denied or termi- 
nated on some ground other than his failure to tender 
the periodic dues and the initiation fees uniformly 
required as a condition of acquiring or retaining 
membership;”’ : 

Section 9. 


‘‘(a) Representatives designated or selected for the 
purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such pur- 
poses, shall be the exclusive representatives of all 
employees in such unit for the purposes of collective 
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bargaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employment: ... 


(b) The Board shall decide in each case whether, 
in order to assure to employees the fullest freedom 
in exercising the rights guaranteed by this subchap- 
‘ter, the unit appropriate for the purposes of collective 
bargaining shall be the employer unit, craft unit, plant 
unit, or subdivision thereof; ... 

(e) (1) Upon the filing with the Board, by 30 per- 
centum or more of the employees in a bargaining unit 
covered by an agreement between their employer and 
a labor organization made pursuant to section 8 (a) 

(3), of a petition alleging they desire that such au- 
thority be rescinded, the Board shall take a secret 
pallot of the employees in such unit, and certify the 
results thereof to such labor organization and to the 
‘employer. 
(2) No election shall be conducted pursuant to this 
' subsection in ‘any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a 
. valid election shall have been held.”’ 


oO 


STATEMENT OF POINTS. 

The Board erred in finding that the AGC violated Sec- 
tion 8(a) (1); (2) and (3) of the Act and the Union vio- 
lated 8(b)(1)(A) and (2) of the Act by effecting the 
removal of Musser’s employees from the Travis project 
in that: 

(a) The subcontractor clause under which the em- 

”’ ployees were removed was lawful. 


(b) The maintenance and implementation of the 
subcontractor clause was lawfal. 
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(c) There is no evidence, substantial or otherwise, 
that any employee was removed by reason of any 
form of discrimination condemned by the Act. 


IL. 


The Board erred in finding that the Union violated Sec- 
tion 8(b)(1)(A) and (2) by attempting to cause Musser, 
through the AGC, to violate Section 8(a)(3) of the Act 
for the same reason last above set out. 


SUMMARY OF ARGUMENT. 

The complete exhaustion by the Operating Engineers, 
employees of members of the AGC, who constitute an ap- 
propriate unit for collective bargaining with the AGC, of 
the rights guaranteed such Operating Engineers by Sec- 
tion (7) of the Act, specifically the right to bargain col- 


lectively through representatives of their own choosing, 
for the purpose of protecting their employment opportu- 
nities with their own employers, cannot in any way, di- 
rectly or indirectly, infringe on, interfere with or violate 
the rights of the employees of Musser who are in another 
and different collective bargaining unit. 


The fact that the complete exhaustion of the rights 
guaranteed the Operating Engineers under Section (7) of 
the Act in an appropriate unit for collective. bargaining 
may effect the economic welfare of the employees. of 
Musser who are in another and different collective bar- 
gaining unit by reducing the number of jobs which Musser 
may lawfully, seek, bid on or take and thereby indirectly 
the employment opportunities of Musser’s employees is 
not violative of the Act but the result of the exclusive 
character of every employee’s right to collectively bargain 
with his employer in an appropriate unit to protect his 
right to employment by his employer and the free enter- 
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prise system of free competition which guaranteed such 
right in Section (7). 

When Musser accepted his subcontract from the Joint 
Venture, a member of the AGC, he and the Joint Venture 
knew by reason of the presence of the subcontractor clause 
in the Master Agreement between the Union and the AGC, 
that he could not perform his subcontract without violat- 
ing his collective bargaining agreement with his own em- 
ployees and the Act. In insisting upon compliance by the 
Joint Venture with the subcontractor clause therefore 
the Union was doing no more than maintaining and imple- 
menting the prior employment rights of the employees 
represented by the Union as arrived at in collective bar- 
gaining with the AGC, set out in the Master Agreement 
and breached by the Joint Venture. 


ARGUMENT. 

: INTRODUCTION. 

‘We shall first discuss the legality of the subcontractor 
clause. 

We. shall then discuss the legality of the union shop 
clause. tne 
-. We shall then discuss the effect, if any, of the impact 
of one upon the other. 
_ We shall finally discuss the opinion of the Board. 


| THE SUB-CONTERACTOR CLAUSE IS LAWFUL. 
The Act. 
Section 7 provides: 


“Employees shall have the right . . . to bargain 
| collectively through representatives of their own 





choosing .. . and shall also have the right to refrain 
from such activities .. .”’ 


That the employees in the instant case have elected to 
exercise their right to bargain collectively through repre- 
sentatives of their own choosing is admitted. 


That the Union is the representative of the employees’ 
own choosing is likewise admitted. 
Now, to bargain collectively is 
‘¢. |. the performance of the mutual obligation of 
the employer and representatives of the employees 
to... confer... with respect to wages, hours, and 
other terms and conditions of employment or the ne- 


gotiation of an agreement, or any question arising 
thereunder .. .’’ (Italics added.) : 


as set out in Section 8(d) of the Act. 
Section 9(a) of the Act, speaking in terms of the em- 
ployees’ representative, includes within the ambit of col- 
lective bargaining: 
ss . rates of pay, wages, hours of employment or 
other conditions of employment.’’ (Italics added.) 
The question, therefore, arises as to whether or not the 
subject matter contained in the subcontractor clause: falls 
within the legitimate limits of collective bargaining. 
What is the subject matter of the subcontractor clause? 
The subject matter of the subcontractor clause is the 
quantum, the amount of work, within the limits of the 
work controlled by the employer, which must be assigned 
by the employer to his employees. 
It is the tenure of employment in its broadest and truest 
sense. , 
It involves not only the number of opportunities for 
employment, but the duration of that employment—for the 
employer, who is free to contract out any and all his 
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work, at any time, can foreclose present employment and 
his laid-off employees with rights of re-employment (Hir- 
ing Clause, Joint App. 208) from future employment and 
at the same time, by transferring such work by contract 
to other employers, cause the termination of the employ- 
ment of.all employees presently employed by him. 


It prevents the employer from making a mockery of the 
collective bargaining agreement by transferring the work 
covered by the agreement to employees and employers 
free from its terms and thereby protects the rights of the 
employees covered by the agreement. 


We submit that merely to state the subject matter of 
the subcontractor clause is to establish its inclusion within 
the area of legitimate collective bargaining. 

The Practice. 

A study of the few collective bargaining agreements 
found in the 5th Volume of CCH Labor Law Reporter 4th 
Edition demonstrates that the subject matter of the sub- 
eontractor: clause 1s included in four (4) such contracts, 
to: wit: 

4. B. F. Goodrich Company and International 

Union of United Rubber, Cork, Linoleum and Plastic 

“Workers of America and nine of its Local Unions. 
(R.U. Ex. 3-A, Joint App. 327.) 


. 9. Brooklyn Union Gas Company and Local 101 
- Utility. Division, Transport Workers Union of Amer- 
| dea. (BU. Ex. 3-B, Joint App. 327.) 
~°"3. Consolidated Edison Company of New York, 
Ine. and Utility Workers’ Union of America, C.LO. 
“py its Joint Council and its Local Union 1-2. (R.U. 
 - ‘Bx. 3-C, Joint App. 327.) 
; 4, Lever Brothers Company and Local No. 336, 
The United Gas, Coke and Chemical Workers, C.1.0. 
(R.U. Ex. 3-D and E; Joint App. 328.) 
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Attention is directed to the fact that tenure of employ- 
ment is the concern not only of the Building and Con- 
struction Trades, but also of other organized employees 
as well. 


The clause which comes closest to that found in the 
instant case (G.C. 9-A through K) is that contained in 
the Consolidated Edison Company of New York, Inc., con- 
tract, which reads as follows: 

“‘Article V. Continuity of Work Contracting Outside 
14. The Edison Company agrees not to let out to 
contractors work which is ordinarily and usually per- 
formed by any group of regular employees of the 
Edison Company so as to cause a lay-off or demotion 
in rate of pay by reason thereof.’’ : . 


A study of the decisions reported:in Labor Arbitration 
Reports from 1944 to date discloses that grievances in- 
volving subcontracting have been the subject of arbitra- 


tion on at least sixty-five (65) occasions. Fae 


On at least five (5) occasions the question presented 
the arbitrator was whether or not a clause limiting the 
employer’s right to subcontract should or should not be 
included in a collective bargaining agreement. In four (4) 
eases the parties to the collective bargaining agreement 
were ordered to include in the collective bargaining agree- 
ment a clause limiting the employers’ right to subcontract. 


In Duquesne Light Co., 6 Labor Arbitration Reports 470 
to 485, it was held: 

“‘The Union requests. the continuance of the engi- 
neering and construction department. The Company 
seeks its termination. 

As recently as the last of 1945, an arbitration 
board held that the company should employ the regu- 
lar employees of this department to perform the 
usual and normal construction and installation work 
and that it could. not subcontract such work to: sub- 
contractors af to do so would deprive such employees 
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of work or cause them to be laid off. There is no rea- 
son to disturb. this award .. .’’ (Italics added.) 


In Northwest Airlines Inc., 5 Labor Arbitration Re- 
ports 71, an Emergency Board appointed by the Presi- 
dent by executive order dated July 3, 1947 pursuant to 
Section 10 of the Railway Labor Act held at page 81: 


Recommendation 
The proposal of the company is, in our view, en- 
tirely too broad. It would render the contract il- 
lusory; make it a mere ‘will, wish or want’ contract — 
or no contract at all; it would be merely an option 
under such a provision. The company could remove 
from the coverage of the contract any work it saw 
fit at any time and, of course, if the company could 
do that, it could, in effect, remove all the work. On 
the other hand, it is reasonable that the scope rule 
be limited by a proviso that it covers only work now 
and heretofore customarily done by its own em- 
ployees, but not such as has been customarily con- 

tracted out. We so recommend.”’ 


In Northern States Power Co., 11 Labor Arbitration 
Reports 337, it was held at page 338: 
‘The Union request for a ‘contracting out’ clause 
is granted as modified. The clause shall read: 
- 4AJ] work. defined in the classifications scheduled in 
Exhibit ‘“A’? shall be performed by the employees 
subject to this Agreement. In the event the Company 
contracts for. the performance of any work, tt shall 
be performed under and mm accordance with all the 
terms and provisions of thts agreement. (Italics 
added.) 


‘In the one case in which the clause was not included in 
the contract, In Re Basic Steel Industry Wage Stabiliza- 
tion Board Case No. D-18-C, 18 Labor Arbitration Re- 
ports 112, the Board said at page 120: 
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‘‘The Union proposes to add a provision to the con- 
tracts requiring that all production, maintenance, re- 
pair, construction, experimental, and hourly-rated, 
non-confidential clerical work be done by employees of 
the companies except as the parties may otherwise 
agree.”? 

* e * e * . 

“The proposal is not needed to prevent contracting 
out which would have the effect of unreasonably nar- 
rowing the bargaining unit; the Board of Arbitration 
under the U.S. Steel contract has ruled that the ex- 
pred contract, without the proposed clause, Brokststs 
such contracting out.’’ (Italics added.) 


It is noteworthy that in none of these cases did anyone 
suggest that a limitation on subcontracting was in any 
manner illegal or that in protecting their own jobs the 
employees and their representative and their employer 
were denying anything to the employees of another em- 


ployer or discriminating against them. 


A study of the same cases discloses that in many in- 
stances subcontracting has been forbidden by the arbitra- 
tor in the absence of a clause prohibiting subcontracting 
for the reason that if the employer had an unlimited right 
to subcontract, any collective bargaining agreement would 
be illusory and in fact no contract. | 


In Electro Physwal Laboratories, Inc., 7 Labor Arbitra- 
tion Reports 474 to 476, the arbitrator states: 

‘In the arbitrator’s opinion, there is no doubt that 

a deliberate subcontracting of work intended to de- 
prive employees of the Company under the collective 
agreement between the Company and the Union of 
work in the categories covered by this agreement 
would be in derogation of the essence of a collective 


agreement.”’ 


In American Cyanamid Co., 13 Labor Arbitration Re- 
ports 652 at 659, it is said: 
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“tis the Board’s judgment that to a certain extent 
the Company has definite obligations to its regular 
_ working force, as the contract spells out certain re- 
quirements in connection with the general layoff pol- 
icy. While it is quite true that there is no restriction 
in the contract prohibiting the Company from having 
work done by outside contractors, and the Company 
has specifically retained ‘complete and. unrestricted 
freedom in the selection of employees, the increase 
‘and decrease and direction of the working force,’ this 
complete freedom is nevertheless subject to the pro- 
‘visions of the contract, and the contract provides 
seniority rights for workers, which rights are safe- 
- guarded when layoffs occur. 


_ If one was to conclude that the Company could, 
when i& chose to do so, lay off ws regular employees 
and call in contractors to take over and perform the 
work by the contractor’s employees, such conclusion 
would in effect make a nullity of the existing con- 
tract.’’ (Italics added.) 


In Celanese Corp. of America, 14 Labor Arbitration Re- 
ports 31 at 34, it is said: 


‘Implicit in this Collective Bargaining Agreement is 
the requirement that neither party, by unilateral act, 
direct or indirect, do anything the effect of which is 
~ to nullify its provisions. When we consider that soon 
after the extension of the Agreement the Company 
sought to remove from the Union’s jurisdiction one of 
_ the departments expressly covered by the Agreement, 
and to deny its benefits to the employees covered 
' thereunder by way of turning over the operation to 
~ another who was to continue the very same operation 
on the very same premises but allegedly as am imde- 
_ pendent contractor, it seems clear that the spirit, as 
well as the terms of this Agreement, was violated.’’ 
(Italics added.) 


‘In Parke Davis & Co., 15 Labor Arbitration Reports 
111. at 114; it is said: 
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“<The collective bargaining agreement entered into 
between the parties, providing as it does for wages, 
terms and conditions of employment for’ the em- 
ployees in specific classifications and categories of 
work may be deemed to carry with it the reasonable 
assumption that during the term of the collective bar- 
gaining agreement, work im these categories as re- 
quired by the Company would be performed by those 
of its employees who are covered by the agreement. 


Any other holding would render the substance of 
the collective agreement a nullity and without force 
and effect, in accomplishing the essential objectives of 
such an agreement, since on contracting work to 
others, the Company could avoid the obligations of the 
agreement into which it has entered with the Umion.”’ 
(Italics added.) 3 


In A. D. Juilliard Co. Inc., 21 Labor Arbitration Re- 
ports 713 at 724, it is said: 
‘After a thoughtful consideration of this question 





the Arbitrator concludes that the Recognition clause 
when considered together with the Wage clause, the 
Seniority clauses, and other clauses establishing stand- 
ards for covered jobs and employees limits the Com- 
pany’s right to subcontract during the term of the 
Contract. The Contract sets forth standards of wages 
and working conditions applicable to those employees 
and those jobs covered by the Recognition clause. 
When the contract was signed the employees in the 
mending room were on the covered jobs, and the Con- 
tract contemplated that work normally performed by 
them would continue to be so performed as long as 
the work was available. To allow the Company, after 
signing an agreement covering standards of wages 
and conditions for mending room jobs and employees, 
to lay off the employees and transfer the work to em- 
ployees not covered by the agreed standards would 
subvert the Contract and destroy the meaning of the 
collective bargaining relation. No standards would be 
safe. The work would go to employees for whom the 
Union has no bargaining rights even though the Rec- 
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_ ognition clause establishes the Union as the sole and 
exclusive bargaining agent during the term of the 
_ agreement for the jobs in question. And the work 
could be performed under conditions and rates of pay 
that would undermine the collective bargained stand- 
ards.”’ 
a Sd ® * g a e 
“The Agreement apples to the bargaining unit as 
specified in the Recognition clause. The Contract pro- 
tects the Union as an institution as well as the em- 
ployees as individuals. This is the reason for the 
Union Shop Clause, the Check-off clause, and most 
specifically the Recognition clause. The Company can- 
not legally fracture the bragaining unit and unilater- 
ally transfer work to non-covered employees. The 
Union has a strong point in arguing that if the Com- 
pany can resign is bargaining umit, then the Union 
can do likewise and, during the term of the Agree- 
ment, resign its right to bargain for a particular 
group who then, no longer being covered by the Con- 
tract, would. be free to strike m spite of the no-strike 
clause in the Contract.’’ (Italics added.) 


It is interesting to note that more and more arbitrators 
are concerned with the use of subcontracting by an em- 
ployer as it affects the quantum of work and the recogni- 
tion accorded the union as collective bargaining repre- 
sentative of the employees and the contract unit. In this 
respect, see also NV ational Tube Co., 17 Labor Arbitration 
Reports 790; Journal Publishing Co., 22 Labor Arbitra- 
tion Reports 108. 


There are numerous decisions to the effect that in the 
absence of a clause prohibiting subcontracting the em- 
ployer is free to do so in accordance with past practice; 
however, the trend of the decisions is best exemplified by 
the decision in Devoe & Reynolds, 22 Labor Arbitration 
Reports 608, where it is said at page 609: 

‘The Arbitrator feels that it is significant that 
there is no specific reference to the current agree- 
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ment between the Company and the Union to the 
power of the Company to bring in outside contrac- 
tors. Prohibitions against the use of outside contrac- 
tors are sufficiently important that the Arbitrator 
feels that in most instances such prohibitions would 
be written into the contract mm rather spectfic terms. 
If the Company had used the process of calling 
in outside contractors as means of discriminating 
against the union and/or had laid off employees be- 
cause of subcontracting, the decision of the Arbitra- 
tor would be different. The Company states that no 
such discrimination or lay offs has occurred. Also 
the Union makes no claim of any such discrimination. 
The intent and implication of Article I of the col- 
lective bargaining agreement would seem to prevent 
the Company from carrying out any discrimination 
which would involve a lay off of maintenance workers 
caused by hiring of outside contractors.’’ (Italics 
added.) | 


From the foregoing it seems abundantly clear that the 
subject matter of tenure of employment and specifically 
the protection of an employee’s tenure of employment by 
the use of the subcontractor clause is a legitimate subject 
for collective bargaining. 


Certainly, it has been so considered by Management, 
Labor and Governmental agencies. 


Certainly the issue, ie. the question of the right of an 
employer to subcontract and the limitations placed thereon 
as a result of collective bargaining was well known to the 
Congress that enacted the Labor-Management Relations 
Act, 1947, and since the same is not prohibited, either di- 
rectly or indirectly, by that Act, we submit that Congres- 
sional inaction in the face of custom and practice estab- 
lishes that the subject matter of the subcontractor clause 
was then, and is now, within the limits of legitimate col- 
lective bargaining. : | 
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THE DECISIONS. 


That “tenure of employment’’ is a “‘condition of em- 
ployment”’ was decided by the Board in the Inland Steel 
Co. case, 77 NLRB No. 1. 


The Board’s conclusion was firmly concurred in by the 
United States Court of Appeals, Seventh Cireuit in 170 
F (2d) 247, in a well reasoned opinion. 


The Court says: 

‘The Company, however, attempts to escape the 
forces of this reasoning by arguing that the retire- 
- ment. provision affects tenure of employment. The 
argument, as we understand, rests on the premise that 
the Act makes a distinction between ‘tenure of em- 
ployment’, and ‘conditions of employment,’ and at- 
tention is called to the use of those terms in Secs. 8(3) 
and 2(9) of the Act. Having thus asserted this dis- 
tinction, the argument proceeds that tenure of em- 
ployment is not embraced within the term ‘conditions 
of employment’. Assuming that the Act recognizes 
such distinction for some purposes, it does not follow 
that such a distinction may properly be made for the 
purpose of collective bargaining, as defined in Sec. 
9(a). ‘Tenure’ as presently used undoubtedly means 
duration or length of employment. The tenure of em- 
ployment is terminated just as effectively by a dis- 
charge for cause, as by a dismissal occasioned by @ 
retirement provision. And in both instances alike, the 
time of the termination of such tenure is determined 
by the Company. As already shown, a termination by 
discharge is concededly a matter for collective bar- 
gaining. To say that termination by retirement is not 
- amenable to the same process could not, in our judg- 
- ment, be supported by logic, reason or common sense. 

In our view, the contention is without merit.” 


‘We note that certiorari was denied 336 U.S. 960, 69 S. 
(Ct. 887. While such denial is normally of little weight in 
and of itself, it is important to note that in this case the 
company argued that in two cases the Supreme Court had 
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expressed itself as differing with the conclusions reached 
by the Seventh Circuit.. Under such circumstances the de- 
nial by the Supreme Court acquires an authority it would: 
not otherwise possess. ? ita 


That the right to re-employment after layoff is a proper 
subject for collective bargaining since it. affects -the em- 
ployee’s tenure of employment, is clear. 7 


This right is so fundamental that an employer may not 
avoid it by subcontracting out work or moving his plant, 
or both. 

Brown-McLaren Co., 34 NLRB 984 (1941); 
Bickford Shoes, Inc., 109 NLRB No. 188 (1954). 


In the later case the Board says: 

‘‘We do not agree with the Trial Examiner’s con- 
clusions. It is true as the Trial Examiner found, that 
Local 138 never requested Bickford to negotiate as to 
whether it should move. However, the crux of the 
8(a) (5) issue is whether Bickford hada duty to bar- 
gain concerning the effect of moving upon the tenure 
of the Boston employees, and if so, whether Bickford 
fulfilled such obligation. We answer the first questions 
in the affirmative and the second in the negative.”’ 
(Italics Board’s.) 


That subcontracting is a legitimate subject for collec- 
tive bargaining appears from the Hughes Tool Company 
ease, 100 NLRB No. 39. : . 

‘‘We believe that the evidence fairly establishes 
that the present management clause preserved ‘to: the 
Respondent the management rights which were: set 
forth in detail in the 1946 contract with the Steel- 
workers. One of these rights vested in the Respondent 
the exclusive responsibility for decision concerning 
subcontracting. The Union thereby waived any right 
it might otherwise have had to require the Respondent 
to bargain concerning subcontracting during the term 
of the existing agreement. Hence, the Respondent was 
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‘not obligated to comply with the Union’s sweeping 
demand for information about subcontracting only 
three months. after the signing of the agreement and 
approximately 21 months before its expiration. Such 
information was irrelevant to any statutory right 
which the Union then possessed. Accordingly, we find, 
contrary to the Trial Examiner, that the Respondent 
did not unlawfully refuse to bargain with the Union 
concerning subcontracting.” (Italics added.) 


See: 
Timken Roller Bearing Co. v. NLRB, 161 F (2d) 

949. 

That employees may lawfully strike to obtain a satis- 
factory subcontractor clause and that such a strike is an 
economic strike and the strikers are economic strikers is 
clear from the Board’s decision in atural Gas Company, 
99 NLRB No. 44. 


In that case, the union struck to obtain an agreement 
which would have prohibited the company from contract- 
ing out (subcontracting) any of its installation work and 
would further have required the company to continue to 
install its product with its own employees. 

Thus, we find — 

4. The subject matter of subcontracting is concerned 
with the employee’s “‘tenure of employmen ”? and that 
tenure of employment is a ‘‘eondition of employment’’ 
within the meaning of the National Labor Relations Act 
as amended, and therefore a subject for collective bar- 
gaining within the meaning of the Act. 

9. That employees who strike to obtain a subcontractor 
clause satisfactory to them, ie. a clause which would pro- 
hibit all subcontracting and require that the employer (a) 
continue to perform the work sought to be subcontracted, 
ie. service its customers in the future the same as it had 


in the past, and (b) retain in its employ all the employees 
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which it had in the past employed on such work, are not 
engaged in an unfair labor practice strike but are eco- 
nomic strikers engaged in an economic strike. 


In Heating, Piping and Air Conditioning Contractors 
New York City Association, 102 NLRB No. 167, the Board 
states : 

‘Like the Trial Examiner, we do not find an addi- 
tional or an independent violation, of the above sec- 
tions of the Act, because the contract was interpreted 
by the Joint Adjustment Board to require members 
of the Heating Contractors Association to have their 
radiator enclosures fabricated by companies who 
hired members of a local affiliated with the Sheet 
Metal Workers International Association. For an em- 
ployer to refrain, or agree to refrain at a union’s re- 
quest, from doing business with another employer 
with whom he has no current contractual relations or 
business dealings, involves no unlawful interference, 
restraint or coercion as to the employees of the non- 
union firm within the contemplation of Section 8(a) 
(1) or 8(b) (1)(A). 7 

The General Counsel’s contention that this conduct 
was violative of Section 8(b)(2) rests on no firm 
ground. It is based upon assumptions entirely too 
speculative and too remote to sustain the requisite 
burden of proof for finding a violation of these sec- 
tions. Accordingly while we reject the Trial Examin- 
er’s broad rationale that a direct employer-employee 
relationship is an indispensable element to a finding 
of a Section 8(a)(3) violation, we agree with and 
adopt his conclusion that the record in this case does 
not warrant the finding of such a violation (with 
respect to employees of secondary employers).”” 








It should here be noted that subcontractor clauses in the 
instant case, Section 12 of the 1954 and 1955 Agreements 
(G.C. Ex. 9(b) and 9(a)) contains no limitation based 
upon Union membership or membership in other Local 
Unions of the same International Union. .... 
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Under the express terms of Sections 12 and the entire 
agreement the subcontractor need not employ one, single, 
solitary member of the Union in order to comply with 
Section 12 of the Agreements. 


Based on the foregoing the Union respectfully submits 
that the quantum, the amount of work to be performed by 
employees covered by a collective bargaining agreement, 
within the sum total of available work controlled by the 
Individual Employer, is within the sphere of legitimate 
collective bargaining. 


‘That a union may lawfully demand and strike to obtain 
a collective bargaining agreement prohibiting all subcon- 
tracting by the Individual Employer. 


That the greater contains the lesser. 


‘That Sections 12 of the 1954 and 1955 Agreements (G.C. 
Ex. 9-B and 9-A were and are lawful. 


- THE UNION SHOP CLAUSE IN THE MASTER 
AGREEMENT IS LAWFUL. 
The Act. 
Section 8(2) (3) of the Act provides: 
 <That nothing in this Act, or in any other statute 
of the United States, shall preclude an employer from 
making an agreement with a labor organization (not 
established, maintained, or assisted by any action de- 
fined in Section 8(a) of this Act as an unfair labor 
practice) to require as a condition of employment 
- membership. therein on or after the thirtieth day fol- 
lowing the beginning of such employment or the effec- 
tive date of such agreement, whichever is the later, 
_ (i) if such labor organization is the representative of 
the employees as provided in section 9(@), in the ap- 
propriate collective-bargaining unit covered by such 
agreement when made and has at the time the agree- 
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ment was made or within the preceding twelve months 
received from the Board a notice of compliance with 
sections 9(f), (g), (h), and (ii) unless following an 
election held as provided in section 9(e) within one 
year preceding the effective date of such agreement, 
the Board shall have certified that at least a majority 

_ of the employees eligible to vote in such election have 
voted to rescind the authority of such labor organiza- 
tion to make such an agreement.”’ 


Section 9(a) provides as follows: 


“‘(a) Representatives designated or selected for the 
purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such pur- 
poses, shall be the exclusive representatives of all 
the employees in such unit for the purposes of col- 
lective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employ- 
ment.”’ 


While the Complaint charges a violation of 8 (a) (3) and 
8(b)(2) it does not charge or allege that such violation 
is the result of any failure on the part of the Union to 
meet the requirements of 8(a)(3) (i) and (ii). 

Further, there is no charge that the Union was estab- 
lished, maintained or assisted by an action defined in 
Section 8(a) of the Act as an unfair labor practice except 
to the extent that it is charged that the subcontractor 
clause is unlawful. 


It is conceded that: 

(a) The Union is the representative of the employees 
as provided in Section 9(a) in an appropriate unit. for the 
purposes of collective bargaining and was in compliance 
with the provisions of Section 9(f) (g) and (h) ‘of the 
Act when the 1955 agreement (G.C. 9-A) was executed and 
that the agreement absent the subcontractor clause is 


lawful. 
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‘(b) There.is no claim that an election was held under 
Section 9(e) as amended. In fact, the record is clear that 
no elections of any kind have been held. 


‘There is no claim that the clause as written ates the 
Act in any particular, or at all. 


However, be that as.it may, there are other considera- 
tions to which we would direct attention. 


In the absence of any question, by the Employer acting 
in good faith, of the majority status of the Union or the 
appropriateness of the unit, the duty to bargain exists in- 
Gependenty of and prior to certification. 

NLBEB v. Jones & Laughlin Steel Corp., 301 U.S. 1; 
National Licorice Co. v. NLRB, 6 LRRM 674; 
Hartz d.b.a. L. B. Hartz Stores, 71 NLRB 848; 
John S. Doane Co., 63 NLRB 1403; 

Rockwood Stove Works, 63 NLRB 1297. 


The employer, ie. the AGC, has never expressed a 
doubt as to the Union’s majority status or the appropri- 
ateness of the contract unit and, while its Counsel in this 
proceeding has expressed some concern over the unit prob- 
lem, the employer, the AGC, has never at any time refused 
to bargain on the ground that the unit was not an appro- 
priate unit for the purpose of collective bargaining. 

In fact, since 1948, every agreement (G.C. Exs. 9-A 
through 9-G) has contained mutual recognition clauses. 

Now it is important that we clearly understand and rec- 
ognize that there is a vast difference between the pro- 
visions of Section 9(a) and Section 9(b) with respect to 
unit... That @ unit appropriate under 9(a) need not be and 
may very well not be a unit appropriate under 9(b). 


- Under Section 9(a) the appropriate unit is merely ‘‘a 
unit appropriate for such purposes”. What purposes 
‘‘for the purpose of collective bargaining”’. 
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Thus, 2 union shop clause meeting the’ other require- 
ments of Section 8(2)(3) is lawfal’s6long-as the ‘unit is 
one appropriate for the purpose of: collective bargaining. 

“This is'not the case when: we comer the: unit a Se 
priate for certification. 


Section 9(b) provides'a different test. ‘In ‘Section 9(b) 
the test is the unit which ‘‘assures to employees the fullest 
freedom in exercising the rights guaranteed by this Act.’’ 


Section 9(b) states that ‘“‘the Board shall decide ... 
whether, m order to assure to employees the fullést free- 
dom wm exercising the rights guaranteed by this-‘Act, the 
unit appropriate for the purpose of collective: bargaining 
shall be the employer unit, craft unit, plant Sep, or sub- 
division thereof.’’ 


Thus, in determining an appropriate unit ander Section 
8(a)(3) we look to see if it is appropriate for collective 
bargaining and no more. However, in determining an ap- 
propriate unit under Section 9(b) the Board must decide 
from among those units appropriate for collective bar- 
gaining which unit of the particular types. listed i in Section 
9(b) will assure the employees the fullest freedom in eX: 
ercising the rights guaranteed by the Act. aly 

It has not been found and no evidence. has: been ee 
duced or offered to establish that the unit, the contract 
unit set up in the 1955 Agreement (G.C. 9-A), is not ap- 
propriate for the purposes of collective bargaining. : 

The contrary is true. The record establishes. beyond 
question and we submit the record is instinct. with. the 
agreement of all of the parties that the contract anit, is 
appropriate for the purposes of collective bargaining. 

The proof of the pudding is in the eating. Bien 

The past history of fourteen (14) -years.of successful, 
mature and adult collective bargaining demonstrates,.as 
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no argument can, the ‘appropriateness of the contract unit 
for collective bargaining. Li 

We respectfully submit, therefore, that the require- 
ments of 8(a)(3) authorizing the inclusion of a Union 
Shop Clause in the 1955 Agreement (G.C. Ex. 9(a)) have 
been in every detail met by the Union and AGC. 


‘The Board’s interpretation of Section 9(b) is, we sub- 
mit, in substantial accord with the position taken by Re- 
spondent Union. 


‘In Morand Beverage Co., 91 NLRB 409, the Board said: 

‘‘There is nothing in the statute which requires that 

the unit for bargaining be the only appropriate unit, 

_ or the ultimate unit, or the most appropriate unit; the 

‘Act requires only that the unit be ‘appropriate’. It 

must be appropriate to ensure the employees in each 

case ‘the fullest freedom im exercising the rights 
guaranteed by this act’.’? (Emphasis Board’s.) 


The Board’s decisions under 9(e), prior to its amend- 
ment in 1951, are, we submit, in substantial accord with 
the position taken by Respondent Union with respect to 
the proper interpretation of Sections 8(a) (3) and 9(a). 


For the purposes of this proceeding, we think it suf- 
ficient to direct attention to only one case, to wit: 
Plumbing and Heating Contractors Association of Olean, 
93 NLREB, No. 176, in which the Board specifically held 
that-a single-craft, multi-employer unit represented by 
Petitioning Union for about seventeen (17) years, four- 
teen (14) in the imstant case, was appropriate for the 
purpose of collective bargaining. 
We have been unable to find any case in which the 
Board has struck down an otherwise lawful Union Se- 
curity Clause.on the: ground that the contract unit was 
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inappropriate for the purposes of collective bargaining al- 
though the Board has not hesitated to refuse to permit a 
contract to bar a representation..election when the con- 
tract unit, presumably appropriate for collective bargain- 
ing under Section 9(a) was not appropriate for certifi- 
cation under Section 9(b). 
Illinois Moulding Co., 35 NLRB 897; 
Nolese & Shepard Co., 56 NLRB 532. 
Respondent Union, therefore, respectfully submits that 
the Union Shop Clause in the instant case is lawful. 


THE PRESENCE OF A UNION SHOP CLAUSE IN A COLLECTIVE 
BARGAINING AGREEMENT WITH A SUBCONTRACTOR 
OLAUSE DOES NOT RENDER THE CONTRACT UNLAWFUL. 

Generally. is 

The Complaint proposes a novel theory. 

Two rights make a wrong, or to state it in another way, 
two positives make a negative. 

It is seriously argued that the addition of a lawful 
Union Shop Clause to a lawful Subcontractor. Clause 
equals an illegal contract. 

We confess that we cannot follow the logic, if any, of 
such a position. 

We respectfully submit that the inclusion of two lawful 


clauses in a collective bargaining agreement can-only re- 
sult, insofar as such clauses are cee in a ae 


agreement. 
Specifically. 
However, the Union has been charged — 


A. With restraining or coercing employees in, the 
exercise of the rights guaranteed in Section 7, and 
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B. With causing or attempting to cause.an em- 
ployer to diseriminate against an employee in viola- 
tion of Section 8(a)(3). . 

C. The AGC has been similarly charged and, in 
addition, has been charged with contributing support 
to the Union. 


Let us first consider the 1954 agreement (G.C. 9-B and 
the withdrawal of the employees. of the Jomt Venture 
from the Travis Air Base job of the Joint Venture, and 
the decision of the Board of Adjustment. 


It is urged that the subcontractor clause restrains or 
coerces employees in the exercise of rights guaranteed in 
Section 7. | 

In other words, it is alleged that to bargain for the 
amount of work to be performed by the employees in 
Unit A is unlawful because the end result of such a bar- 
gain is to limit the amount of work available to the em- 
ployees in Unit B. 

To state the problem is to answer it. 

‘The very purpose of the Act in setting up units for 


collective bargaining and in giving to one labor organi- 
zation the exclusive right to represent the employees in 
a particular unit is to fence that unit off from all other 
units and to create a statutory monopoly within the 
fenced-off unit. 

It necessarily follows that the exclusive representative 
of the employees in the unit and the employees in the 
unit may, in collective bargaining with their employer, 
set the terms and conditions upon which work in that 
unit may be performed. 

Since they have the right to bargain for, and to engage 
in an economic strike to obtain, an agreement confining 
the work opportunities in the unit to employees in the 
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unit, it follows that they may bargain for, by an economic 
strike, if necessary, and accept such lesser protection as 
they may deem sufficient for their purpose or the best that 
they can obtain. 


In the instant ease subcontracting is limited: to Individ- 
ual Employers who are a part of the multi-employer unit. 


Certainly that is the employees’ and employers’ right. 


The exercise by the exclusive representative of the em- 
ployees of Employer A of their rights cannot possibly be 
a denial of those rights or a restraint on the exercise of 
the same rights by the exclusive representative of the 
employees of Employer B, a totally different juridical 
personage under the Act. 3 

That the work covered by a collective bargaining agree- 
ment may be extended and contracted by collective bar- 
gaining and that such extension or contraction is not un- 
lawful is clear from Plumbing Contractors Association of 
Baltimore, 93 NLRB 1081. 


The same is true of the charge of discrimination under 
Section 8(a) (3). 

If a subcontractor clause encourages membership in one 
union and discourages membership in another union 
within the meaning of 8(a)(3), then so does every recog- 
nition agreement and, more particularly, every certifica- 
tion. : | 

Wherein does the subcontractor clause discriminate in 
regard to hire, other than to protect the job opportunities 
of the employees in the Unit, and is that not the very 
purpose of collective bargaining and the Act? = 

Wherein does the subcontractor clause discriminate, in 

regard to tenure of employment, other than to protect the 
job opportunities of the employee in the Unit, and is that 
not the very purpose of collective bargaining’ and the Act? 
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Substantially, the Complaint in the instant case charges 
that all layoff provisions, i.e. the last man laid off shall 
be the first man rehired, all seniority. provisions, all pen- 
sion provisions of Unit A are discriminatory with. respect 
to the employees of Unit B. - 

The Austin Company case, 101 NLRB: No. 197, while 

holding that the discrimination . referred to. in Section 
8(a)(3) is not limited to the employees of the particular 
employer who discriminates, does not hold that gains ob- 
tained by employees in legitimate collective bargaining are 
discriminatory and neither does Radto Officers’ Union v. 
NLBB, 347 US. 17, T4 8.Ct. 323. 
- This is clearly pointed up by the decision of the Board 
holding a much more restrictive subcontractor limitation 
not in violation of the Act, as‘it did, in Heating, etc. Con- 
tractors New York City Association, 102 NLEB No. 167, 
in which the Austin Company case is cited. 


' Tt is further urged that a subcontractor clause is a form 
of illegal employer support. 

An employer does not contribute support to a labor 
organization when it aecedes to the inclusion in a collec- 
tive bargaining agreement of subject matter which is 
within the limits of legitimate collective bargaining. 


If the contrary: were true, every wage increase, every 
fringe benefit, every condition of employment would, of 
necessity, be a form of employer support. 


Ts anything we have said with respect to the specific 
charges changed by ‘the addition to the contract of a Union 
Shop Clause? ath | 
The answer is no. : : 
The proviso im Section 8(a)(3) commences as follows: 
That nothing in this Act or m any other statute 
cof the United States shall preclude an employer from 
making an agreement . . .? (Italics added.) 
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in. other. words; all that is: required for .ailawful Union 
Shop Clause.is:that the employer:and Union meet the re: 
quirements: of the proviso— no more and: no: less. 
Whether the Union Shop Clause has primary or ‘secon- 
dary effects which but for this provision of the Act would 
constitute unfair labor practices is likewise of: no moment. 

Nothing in this Act, or any other statute of the United 
States can prevent the inclusion of a Union Shop Clause 
in a lawful collective bargaining agreement, if the condi- 
tions of the proviso in Section 8(a)(3) of the Act are met. 

To hold that Congress meant that you could write the 
clause into the contract, but could not enforce it, is ab- 

From the foregoing, it follows, and the Union respect- 
fully submits, that the inclusion of a lawful Union Shop 
Clause has no impact. whatsoever on the subcontractor. 


clause insofar as the legality of such clause or the con- 
tract is concerned. 


THE BOARD ERRED. 


Substantially, it appears to us that it is the ‘position of 
one majority of the Board that since the enforcement’ of 
the subcontractor clause will limit subcontracting to those 
employers who have signed or may lawfully sign: the 1955 
Agreement (G.C. 9-A), such limitation on the ‘freedom .of 
Employer A, a party to the 1955 Agreement :(G.C:: 9-A)> 

constitutes discrimination against the. employees.of any 
employer who may desire to subcontract. with Employer. A, 
but who, because of. the exercise of their rights by his 
employees, it would be unlawful for him to sign the 1955 
Agreement (G.C. Ex. 9-A). 

We submit that such reasoning i is essentially fallacious 
in that the Act contains no such geetrinee: on the em- 
ployee’s rights. eet ee 











40 


The Act does not provide that the rights guaranteed 
under Section 7 of the Act may only be exercised so long 
as they do not adversely affect the job opportunities of 
the employees of another employer. | 


To so restrict Section 7 of the Act by judicial legisla- 
tion is to render the Act meaningless and to destroy the 
rights guaranteed employees by Section 7. 

Every contract which protects the tenure of employ- 
ment of the employees of a particular employer automati- 
cally limits the employment opportunities of employees 
who are not employees of that particular employer. 

In fact, that is the very purpose of every provision de- 
signed to protect the tenure of employment, the job op- 
portunities of the employees of that particular employer. 
__ Now, if-it is lawful to bargain for, strike for, negotiate 
and sign a collective bargaining agreement with a particu- 
lar employer protecting the tenure of employment and job 
opportunities of the employees of that particular em- 
ployer, and,.as we have seen, it is lawful under the Act 
so to do, and one majority of the Board so found, then it 
follows that a strike to compel arbitration to force com- 
pliance with the contract is necessarily lawful under the 
Act although one majority of the Board found to the 
contrary. 
__. In the instant case the Union sought arbitration under 
the Agreement, then withdrew the employees it repre- 
‘gented to compel arbitration under the Agreement. Its 
‘dispute, its grievance, its action was with and directed 
against its employer. It was a primary work stoppage di- 
‘rected against a primary employer to compel that primary 
employer to arbitrate and to comply with the Master 


“Agreement which one Board majority found lawful to 
execute, maintain and implement while another found 
that implementation by a work stoppage to compel arbi- 
tration to force compliance with the agreement unlawful. 





Tt is also argued by ohe majority ‘of the Board that the 
violation of the Master Agreement by Employer A: by: let 
ting a subcontract to a subeontractor who cannot lawfully 
sign the 1955 Master Agreement (@.C. Ex. 9-A) ‘and meet 
the requirements of the Subcontractor Clause. retroactively 
renders the Union Shop Clause and its:enforeement:a vio- 
lation of the Act since it would require the employees of 
the subcontractor to joi the Union at a time when they 
had selected another and different representative for. col- 
lective bargaining. 


This argument ignores the fact that by its terms the 
Union Shop Clause is specifically limited as follows: 
“This clause ... shall be enforceable to the extent 
permitted by law. ” (G.C. 9-A, Joint App. 192.) © 
Thus, even if the Board were eorrect in’ its position 
that a member of the AGC by violating the 1959 Master 
Agreement could render the inclusion of a Union: Shop 


Clause in the Master Agreement illegal, the arpument fails 
because the specific Union Shop Clause’ here involved 
would not be effective or applicable to such employees. ' 


However, in the instant case the right to ‘inelude a 
Union Shop Clause in a collective bargaining agreement 
depends on compliance with the conditions set down in 
Section 8(a)(3) of the Act at the time it is written, and 

may not thereafter be rendered unlawful by the uni- 
lateral contractual violation by an employer of his collec- 
tive bargaining agreement. If such were not the case the 
rights granted by the provision of Section’ 5) (3) 8 woukd 
be a sham and illusion. 


7 4 . . 
ASE ee ES 


CONCLUSION. ahigees 

We Reoealty submit that one majority , of. the Board 

erred in concluding that to protect the employment. oppor- 

tunities of Musser it must. deny the full exercise of. those 
game rights to the employees represented by. the Union... 
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Rather, it seems to us, that the proceeding should ‘be 
dismissed -in.:its entirety upon the ground that the em- 
ployees represented by the Union and the employees of 
Musser may each exercise to the full their rights under. 
Section: 7-of the Act and that if, as a result thereof, em- 
ployment opportunities are lost, that is. the result of the 
employee’s free choice in the free exercise of his rights 
to the full. 

- By reason of the certification by the Board of the Pro- 
fessional Employees Group as the exclusive collective bar- 
gaining representative of all of Musser’s employees, all 
employees and members of the AGC covered by the 1955 
Agreement (G.C. 9-A) who do not want to be represented 
by the Professional Employees Group are effectively de- 
nied employment as an employee of Musser. 


- That may be unfortunate, but it is not unlawful or 
violative of the Act. It follows, as it must, from the ex- 
ercise of Musser’s employees of their rights under the 
Act. That their free act, while denying employment to 
others, may also serve to deny employment to them be- 
cause other and different employees of other and different 
employers exercise their rights under the Act to the full 
may also be unfortunate, but it is neither unlawful nor 
violative of the Act. 


Every free act irrevocably and of necessity limits the 
future freedom of the actor. That is the law of life. You 
eannot, it has been said in homely fashion, have your cake 
and eat it too. 

One majority of the Board, we submit, disagrees to 
this extent. 


The employees of Musser, it believes, may eat their 
cake, and have it too, but the employees represented by 
‘the Union may neither have their cake, nor eat it. 


In this, we submit, they erred. 
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‘The Union, therefore; respectfully -submits that the 
Board.erred in'so:far as: having found that the Union ‘and: 
the AGC:may execute, maintain ‘and implement: the: Sub- 
contractorClause; the’ Union and AGC :violated: the Act 
when they in fact did implement the eicomarc vane 


“Dated, San Francisco, California,’ 
} October 10,1958. = © 


Respectfully submitted, 
J. ALBERT WOLL, x Sy 
Attorney for Petitioner. . 


P. H. McCuzray, JE., 
Of Counsel. 











